FFB 23 1948 


“The BANKING 
LAW JOURNAL 


Combined with THE BANKERS MAGAZINE 


VoLumE 62 FEBRUARY, 1945 


Canadian Bankers Expect Stable Post-War Economy 
Bank Liable to Surety for Balance of Proceeds of Depositor’s 


Bank Acting as Loan Correspondent 

Liability of Bank Acting as Depository of Bankruptcy Funds 

Terms on Receipt for Delivery of Drafts 

Bank Held Not Liable for Misuse of Proceeds of Drafts by Depositor 123 
Bank Not Authorized Depository Accepting Deposit by Trustee 

Holder of Note Cannot Accelerate Maturity Date of Installment Note 138 
Bank Receipt Stating Rights of Third Party to Withdrawals 
Acceptance of Benefits Under Will by Wife 


Bank As Holder of Note Could Recover Irrespective of Terms of 
Contract 


Bonds Deposited With Bank for Safekeeping 
Bank Not Liable for Acts of Cashier Acting Independently 
TRUST AND TAX DIGEST 


For full table of contents see page ii 


BANKERS PUBLISHING COMPANY, 465 Main Street, Cambridge 42, Mass. 





THE LAW OF BANK 
CHECKS 


(Second Edition) 


By Joun Epson Brapy of the New York Bar 


HE second Edition of BRADY 

ON BANK CHECKS (with 1933 

Supplement) presents a com- 

plete statement of the law per- 
taining to the issuance, transfer, collec- 
tion and payment of checks. 

The book is divided into 17 chapters 
and contains 305 sections. This indi- 
cates how thoroughly the subject of 
bank checks is treated. 

The volume contains 800 pages and 
cites more than 4,000 decisions of the 
State and Federal Courts, covering the 
entire body of the law of bank checks. 


_ 


Ordinarily the law relating to bank 
checks is found partly in books on the 
law of banking and partly in books on 
the law of negotiable instruments. This 
work brings together all of the law 
affecting this class of commercial paper. 


The book is fully indexed and con- 
tains a table of cases. It is durably 
bound in library buckram. The price 
is $8.00 delivered and is sent on 
approval. 
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Canadian Bankers Expect Stable Post-War 
Economy, But They Demand Realism and 
Scorn Utopian Dreamers 
By KIM BEATTIE 


HE prevailing opinion in 

Canadian banking circles on 
the prospects of maintaining a 
stable economy in Canada in the 
post-war period is cheerfully opti- 
mistic. The reason for this might 
be summed up in a remark by one 
of Canada’s most prominent bank 
presidents : 

“If Canada is not deluded by 
the too-prevalent wistful-thinking 
belief in some mythical Utopia, 
which the panacea mongers de- 
clare will follow the silencing of 
the guns, the tremendous task of 
reconversion of industry to 
civilian production, and of the 
absorption in peace time occupa- 
tions of Canada’s thousands of 
war workers, and still more thou- 
sands of Canadians in the armed 
services, can be carried through 
without danger of disastrous eco- 
nomic disruption.” 

Various other reasons are of- 
fered by the heads of Canada’s 


chartered banks for their cheer- 
fulness, but optimistic they unani- 
mously are— even though they 
generally include a cautioning 
similar to the foregoing, or some 
other warning. They foresee tasks 
of such magnitude that all the 
powers of Canadian ingenuity, 
resolution and spirit of co-opera- 
tion will be challenged. But they 
hold that if Canada faces her dif- 
ficult post-war problems with 
realism, the peace to come need 
not experience the price debacle, 
industrial depression and economic 
collapse which followed the last 
war. 

Canada can examine the sta- 
bility and general state of her 
economy with just satisfaction as 
she swings into her fifth year of 
war. After three years of rigid 
price controls, plannéd produc- 
tion, controlled distribution, and 
unyielding application of the anti- 
inflation weapons of set wage 
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rates, heavy war taxes and a series 
of Victory Loans to “drain off” 
much dangerous surplus spending 
power, she can look forward with 
reasonable faith. She will go into 
the peace with inflation defeated ; 
if she continues to halt inflation a 
stable economy is assured. 


Canadian Bank Act 


To Canadian bankers, 1944 was 
one of the most interesting years 
in the last decade, for, in 1944 
the Canadian Bank Act came be- 
fore Parliament for decennial re- 
vision. Prior to its discussions in 
the House of Commons, the Bank- 
ing and Commerce Committee of 
the House thoroughly reviewed the 
Act as it stood and gave full con- 
sideration to various amendments 
which were suggested. 

Many of these were proposed by 
the Government with the purpose 
of enabling the banks to serve 
more efficiently the credit needs of 
the public, and of broadening the 
lines upon which the banks may 
assist the trade and industry of 
the Dominion, both during the 
period of transition from war to 
peace and afterwards. 


There was widespread public at- 
tention given to the hearings of 
the House of Commons Banking 
and Commerce Committee, largely 
owing to a prolonged attack and 
much debate by some members of 
the Committee on the system 
adopted by the Canadian banks 
of carrying reserve funds. The 
charge was made that the banks 
had “hidden reserves,” and that 


these should be revealed and taxed. 
On the inner reserves count, the 
committee upheld the banks’ right 
to maintain such funds for unfore- 
seen emergencies and in the case of 
at least seven banks, denied that 
these reserves were excessive. ‘Two 
banks were deemed to have more 
reserves than necessary, and these 
have since published the funds as 
profits, to be taxed. The Bank 
Act was passed without material 
alteration in principle, and with 
the charters of the various Cana- 
dian banks renewed for another 
ten years. 

There was also considerable 
legislation passed during the year 
dealing with credits and loans af- 
fecting financial institutions. Per- 
haps the most important was the 
establishment during the year of 
the Industrial Development Bank 
as a subsidiary of the Bank of 
Canada. Its purpose is to assist 
new as well as existing enterprises, 
particularly those of small or 
moderate size, to obtain inter- 
mediate and long-term credit. 

It is intended that the Indus- 
trial Development Bank should 
supplement the chartered banks 
and other lending institutions 
rather than entering into competi- 
tion with them. The opinion of 
the chartered banks is that in-so- 
far as it fulfills its expressed pur- 
pose, free from influences tending 
to transform its character into an 
agency for the subsidization of un- 
sound enterprises, the Industrial 
Development Bank may well prove 
to be a valuable addition to the 
financial mechanism of Canada. 
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TRUST COMPANY 


Condensed Statement of Condition as at close of business 


December 31, 1944 


RESOURCES 
Cash and Due from Banks 


U. S. Government Securities 

U.S. Government Insured F. H. A. 
Mortgages. . 4 

State and Municipal Bonds 

Stock of Federal Reserve Bank 

Other Securities .. 

Loans, Bills Purchased and 
Bankers’ Acceptances 

Mortgages. ..... 13,304,092.86 

Banking Houses ..... 11,771,030.67 

Other Real Estate Equities 633,361.99 

Customers’ Liability for Acceptances . . 2,954,175.03 

Accrued Interest and Other Resources . 4,615,019.49 


$2,100,298,087.18 


$ 445,668,127.31 
1,205,104,025.83 


5,142,007.22 
19,941,305.85 
2,220,300.00 
21,606,252.39 


367,338,388.54 


LIABILITIES 


Preferred Stock $ 8,009,920.00 
Common Stock ..... 32,998,440.00 
Surplus. . . 33,000,000.00 
Undivided Profits... . 19,604,009.64 93,612,369.64 
Reserves for Contingencies, Taxes, 
Unearned Discount, etc. 
Dividend on Common Stock 
(Payable Jan. 2, 1945) 824,959.50 
Dividend on Preferred Stock 
(Payable Jan. 15, 1945). 200,248.00 
Outstanding Acceptances ..... 3,438,845.06 
Liability as Endorser on Acceptances 
and Foreign Bills . 240,764.82 
Deposits. .... 1,991,382,142.20 


$2,100,298,087.18 


10,598,757.96 


Bronze Corporation 


HAROLD V. SMITH 
President, Home 


United States Government securities carried at $330,979,884.29 are pledged to 
secure U. S. Government War Loan Deposits of $300,866,523.95 and other public 
funds and trust deposits, and for other purposes as required or permitted by law. 
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European Representative Office: 1, Cornhill, London, E. C. 3 


Member Federal Reserve System 
Member New York Clearing House Association 
Member Federal Deposit Insurance Corporation 


Preferred shares, all of which are held by institutions and other investors, 
have a par value of $20 and are convertible into and have a preference 
over the Common to the extent of $50 per share and accrued dividends. 
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A second new Canadian finan- 
cial institution was created during 
the year under government super- 
vision. It has a direct effect on 
the field of credits— and is known 
as the Export Credits Insurance 
Corporation. This agency has 
been established to insure ex- 
porters of Canadian-produced 
goods against risk of loss result- 
ing from either the insolvency of 
the importer, or inability of the 
importer to obtain the currency in 
which the purchase price is to be 
paid. The Export Credits Insur- 
ance Corporation should have con- 
siderable influence in increasing 
foreign trade. 


National Housing Act 


Canadian banks will also be 
called upon to co-operate with the 
Government in the post-war 
operation of the National Hous- 
ing Act, designed to help in the re- 
location of war- workers in their 
peacetime areas. One part to be 
played by the Canadian chartered 
banks under the new legislation 
will be in making home-improve- 
ments loans. It may not sound 
like big banking business, but it 
actually will be. A single Cana- 
dian bank, for instance, which 
established its own similar scheme, 
made loans to 20,000 house-own- 
ers in @ year. 

Loans of a similar character 
will be made by the chartered 
banks under the new Farm Im- 
provement Loans Act. Despite the 
fact that Canadian farmers have 
broken all production records dur- 
ing the war years, they are des- 
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perately short of equipment; the 
purpose of the Act is to ensure 
that intermediate and short-term 
credits will be more readily avail- 
able to farmers for the purpose of 
purchasing new implements and 
farm equipment, as well as to pay 
for improvements to buildings, 
fences and drainage works. 

As we commented above, the 
presidents and general managers 
of Canada’s chartered banks 
unanimously expressed confidence 
in the future, with various warn- 
ings and reservations. All, for 
instance, pointed to the need for 
new foreign markets. 


Canadian Bank of Commerce 


S. H. Logan, President of the 
Canadian Bank of Commerce, 
stated in his analysis of the bank’s 
year of operation: “Our produc- 
tive capacity has been increased 
far beyond the present needs of 
our own people, and in any plans 
for post-war constructicn we must 
bear in mind that for full con- 
sumption of many of our products 
we must have access to world mar- 
kets and that we must develop 
such markets.” 

He also said: “To consider seri- 
ously an approach whereby a gov- 
ernment becomes the sole buyer 
and seller on foreign markets 
raises the monopoly issue and ob- 
viously can only lead to future 
economic warfare. However, some 
countries which will become our 
good customers later on may re- 
quire to be granted credit for 
goods which they import from us. 
Other countries due to the circum- 
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NATIONAL BANK 
OF DETROIT 


Complete Wartime Banking and Trust Service 


Statement of Condition December 30, 1944 


RESOURCES 
Cash on Hand and Due from Other 
Banks . $ 256,619,277.84 
United States Government Securities, 
direct or fully guaranteed... 828,991,286.61 
Other Securities . 4 51,696,495.89 
Stock in Federal Reserve Bank. 1,125,000.00 


Loans: 
Loans and Discounts . . .$140,399,390.44 
Real Estate renal 3. . 11,268,025.50 


Overdrafts . ee 116,201.84 151,783,617.78 
Branch Buildings and Enatebeld Im- 

provements r 1,018,948.28 
Accrued Income Receivable—Net . 2,640,636.63 
Prepaid Expense . : 129,731.90 
Customers’ Pliability Account of 

Acceptances and Letters of Credit 1,914,273.13 

$1,295,919,268.11 
LIABILITIES 

Deposits: 

Commercial, Bank and Savings — 871,955.99 

United States Government . 243,005, "677.62 


Treasurer—State of Michigan . mere sti 
Other Public Deposits . «  23,226,986.79 $1,246,007,534.49 


Capital Account: 


Preferred Stock . .  .  .$ 8,500,000.00 
Common Stock . i ‘ - 10,000,000.00 
Surplus x i . 19,000,000.00 


Undivided Profits - - 4,401,194.01 41,901,194.01 
Reserve for Common Stock Dividend 


No. 21, payable February 1, 1945 500,000.00 
Reserves. 6. e659 i 5,596,266.48 
Our Liability Account of ihetiphtinees 

and Letters of Credit. . . 1,914,273.13 

$1,295,919, 268.11 


United States Government Securities carried at $284,650,053.82 in the foregoing statement 
are pledged to secure public and trust deposits and for other purposes required by law. 


+ 





Member Federal Deposit Insurance Corporation 


BUY U. S. WAR BONDS REGULARLY OUT OF INCOME 
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stances of the war have accumu- 
lated trade balances with which 
they can buy, and to that extent 
we will find ourselves in a highly 
competitive market aganist other 
sellers.” 

Mr. Logan also warned that one 
of the difficulties of obtaining new 
foreign markets arises from the 
fact that war tends to make coun- 
tries more self-sustaining. forces 
them to rely more and more upon 
themselves. It will add to the dif- 
ficulty Canada will face in expand- 
ing her foreign trade after the 
war. 

Mr. C. H. Carlisle, President of 
the Dominion Bank, is one of the 
most optimistic bankers in the 
country. He declares there is no 
doubt that we can “solve our prob- 
lems.” 

“We have abundant natural re- 
sources, many of them yet unde- 
veloped. We have healthy, intelli- 
gent, industrious, proud and free 
people second to none. A people, 
both past and present, who have 
built this great expansive terri- 
tory into a great nation that is 
recognized as such. If our people 
and industries are free from re- 
strictive and class legislation, if 
our people maintain a united ef- 
fort, then and then only will 
Canada continue her way of prog- 
ress and meet her every obliga- 
tion.” 

Mr. Carlisle is one of those who 
pleads for realism in facing the 
future. He declares that Cana- 
da’s post-war problems will not be 
solved, “unless politicians cease 
their misleading propaganda caus- 


ing people to believe that post-war 
conditions will be free from want, 
free from fear, free from unem- 
ployment, free from depressions ; 
that people will enjoy higher stan- 
ards of living; that we shall have 
shorter working hours — which 
means less production at higher 
costs; that if we can finance war 
production we can finance peace 
production. 

He has pointed out: “There is 
little in common between war pro- 
duction and peace production. 
War production is highly special- 
ized. Its turnover is rapid. The 
goods produced are for immediate 
consumption. There is no selling 
expense, no advertising. Financ- 
ing is largely supplied by the Gov- 
ernment. Domestic production,” 
he goes on, “has not been 
operated along these lines — nor 
can it be. We are at a loss, as 
well as those who have made these 
promises, to know how to proceed 
to implement them. If they are 
implemented even to a small de- 
gree, it must be done through 
greater economy, greater effort, 
greater expansion of our trade— 
both domestic and foreign—plus 
a lower cost of production, a lower 
cost of living and a willingness to 
receive a lesser wage, a lower 
profit.” 

Still a third Canadian bank 
president, George W. Spinney, 
head of the 127-year-old Bank of 
Montreal, also presistently con- 
demns those who dream of a post- 
war Utopia and those who mislead 
Canadians by promising one. But 
he is exceptionally optimistic 
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about the future of finance and in- 
dustry in Canada if Canadian 
leaders are realists. 


Canada After the War 


Here are several points regard- 
ing the situation of post-war 
Canada which makes him an opti- 
mist: “I am no pessimist concern- 
ing this country’s post-war possi- 
bilities,” he said publicly. “Cana- 
da will start out into the post-war 
era with some great advantages: 

(a) Due to the tremendous 
stimulus of war production, our 
economy has become better bal- 
anced ‘and diversified as between 
the primary industries and manu- 
facturing than ever before. 

(b) Our population has ac- 
quired new skiils. 

(c) We have brought about a 
revolution in productive methods 
and techniques that is full of 
promise for the future. 

(d) It is also fair to say that 
our reputation and stature among 
nations of good will has become en- 
hanced, a factor of no small sig- 
nificance from a standpoint of ex- 
ternal trade. “4 

(e) We have been able to ac- 
complish our vast mobilization of 
material resources without sub- 
jecting our economy or our people 
to the stresses and cruel injustices 
of inflation.” 

There can be little doubt that 
Mr. Spinney’s last point is the one 
that provides the most glowing 
promise of reconverting Canadian 
industry and men to peacetime 
pursuits without too much up- 
heaval. That is despite the fact 


that the present struggle with its 
astronomical costs, huge payrolls, 
and great hosts engaged in home- 
front war work, provides much 
stronger inflationary forces than 
the last war knew. But Canada 
has so far avoided a large percent- 
age of the penalties of false values 
and unsound living costs of 1914- 
1918. A study in the leap in those 
living costs during that four years 
of war, and the futile chase of 
prices by wages, and of the slow, 
now-controlled rise during the 
first four years of the present 
struggle, discloses that Canada 
has escaped somewhere close to 70 
per cent of the consequences of 
financing a war by inflation. 

The anti-inflation weapons 
which Canada used are generally 
admitted to be as far-reaching and 
more rigidly enforced than the 
controls of either the United King- 


dom or the United States. That . 


unyielding attitude has been justi- 
fied. Canada has less evidence of 
runaway wages, of skyrocketting ‘ 
uncontrolled prices, of black mar- 
kets, and of inflationary influ- 
ences, than either country men- 
tioned. A glimpse at the official 
statistics on retail prices supplied 
by the three countries (Dominion 
Bureau of Statistics of Canada; 
the Ministry of Labour for the 
United Kingdom; N. I. C. B. for 
the United States) discloses that 
Canada’s retail prices rose 16.7 
points in the index between 1939 
and 1943. In the same period re- 
tail prices rose 28 points in the 
United Kingdom and 21.2 points 
in the United States. 
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Change in Canada’s Way of Life 


Canada’s economic strategy 
which has achieved this fortunate 
situation was not applied without 
great upheaval in the “Canadian 
way of life.” It necessitated, as 
in all countries successfully fight- 
ing inflation, a complete change 
in business practice and habits. It 
caused considerable controversy, 
much early irritation, some 
natural mistakes and unavoidable 
injustices. No revolutionary eco- 
nomic change of a magnitude 
which saw a Government take con- 
trol of the price, quantity and 
quality of everything its people 
ate, wore or used, could expect to 
avoid confusion, misunderstand- 
ing, and irritations—especially as 
the price and wage controls went 
into effect in 1941 with Canada 
already in the throes of the violent 
disruption caused by regearing all 
her industry to war. 

But today Canadians have not 
only become used to the idea of 
price and wage controls, but they 
are also appreciative for they 
have seen how effectively they have 
worked. ‘That understanding in 
Canada of the anti-inflation 
weapons will be the most powerful 
factor in fighting inflation after 
the war, and also in ensuring a 
stable economy through the diffi- 
cult time of changing from war to 
peace. 
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Bank Liable to Surety for Balance of Proceeds of 
Depositor’s Check After Satisfaction of 
Its Own Claim 


A bank in receipt of a Government check pursuant to a 
power of attorney executed by contractor to send check for 
monthly estimate on construction job to bank, with which con- 
tractor had agreement as a general depositor, has the right to 
apply part of the proceeds to indebtedness of contractor, de- 
spite notice of surety for contractor to bank that it claimed 
amounts due contractor on project because of assignment in 
application for bonds of suretyship. However the bank is 
liable to the surety for that part of the proceeds of the govern- 
ment check which is left after the bank pays itself the notes 
representing the money it advances to contractor to pay labor 
claims. This was decided in the case of Trinity Universal Ins. 
Co. v. First State Bank, Supreme Court of Texas, 183 S. W. 
Rep. (2d) 422. (Reversing judgment by the Court of Civil 
Appeals, 179 S. W. Rep. (2d) 391). 

Plaintiff, an insurance company, was surety upon the per- 
formance and payment bonds given to the United States Gov- 
ernment by Foley & Maugh Construction Company, hereafter 
referred to as “contractor,” who had a contract with the Gov- 
ernment to build a post office at Liberty, Texas, at a total con- 
tract price of $44,400. The said contractor defaulted and in- 
surance company paid certain bills for labor and material in the 
net sum of $6,983.51, which had been incurred by the contrac- 
tor, and completed the construction of the building. Bank had 
received the check in question from the Government, which 
was authorized by a power of attorney executed by the con- 
1See 61 B. L. J. 681. 

NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 404. 
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tractor, to send the check as a monthly estimate on the con- 
struction job to bank with whom the contractor had an agree- 
ment as a general depositor. Bank deposited the check, apply- 
ing a part of it to extinguish a debt the contractor owed bank, 
and the remainder to the credit of the contractor. Insurance 
company claimed the full amount of the check by virtue of an 
assignment executed to it by the contractor. Bank claimed 
it acted in accordance with the law governing the relationship 
of a bank and its depositor and that it had the lawful right to 
extinguish the debt owed by the contractor with a part of the 
check and to deposit the remainder to the credit of the said 
contractor. Insurance company filed suit on October 19, 1940, 
against bank for the sum of $6,985.51, the net loss sustained 
by it. The case was tried before the trial court without a jury 
and a judgment was rendered on October 28, 1942, for ap- 
pellee, from which judgment insurance company appealed. 
The trial court filed his findings of fact and conclusions of 
law at the request of insurance company, which is claiming in 
this court only $4,180, the full amount of the check in question. 
On October 10, 1938, the contractor made application to insur- 
ance compary for bonds of suretyship to guarantee the per- 
formance of the contract entered into between the contractor 
and Government on September 28, 1938, and, among other 
statements and commitments made in the said application, the 
contractor made the following commitments to appellant: 
“To secure the company against loss for which the undersigned 
is or hereafter may be primarily liable and to secure payment of all 
claims of said surety against the undersigned, we, the undersigned, 
do hereby convey and assign unto the said company any and all pay- 
ments, funds, money or property due or to become due to the under- 
signed as provided in said contract, and also all of our rights in and 
to all subcontracts which may have been or may hereafter be entered 
into, and the materials embraced therein, and also all our rights, claims 
and demands against any surety or sureties on bonds furnished by 
subcontracts. We, the undersigned, do hereby nominate and appoint 
the president or any secretary of the ¢ompany our true and lawful 
attorney with full right and authority to sign the name of the under- 
signed to any voucher, check, release, bill of sale of such equipment 
and/or materials or any part thereof, satisfaction or paper necessary 
or desired to carry into effect the purposes of this assignment, hereby 
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ratifying and confirming all that our said attorneys may lawfully do 
in the premises.” 


Subsequent thereto the insurance company executed for 
the contractor two surety bonds guaranteeing performance and 
payment as provided in the contract between the Government 
and the contractor. The contract provided that partial pay- 
ments would be made by the Government to the contractor 
as the work progressed at the end of each month on estimates 
approved by the Government with 10 per cent of each estimate 
retained by the Government until final completion of the con- 
tract, and provided further that the contractor should pay all 
approved accounts weekly to mechanics and laborers on the job. 

Several weeks after the construction began the contractor 
opened up an account as a general depositor with bank and 
made an agreement with bank for the advancement of money 
to said contractor for the purpose of paying the weekly labor 
bills as they accrued, for which amounts the contractor executed 
notes payable on demand to appellee, which deposited the 
amounts of said advancements respectively in bank to the credit 
of the contractor, who paid the said weekly labor bills with 
checks drawn upon the appellee bank, which honored and paid 
the checks, thus establishing between bank and the contractor 
the ordinary relationship of bank and depositor in the trans- 
action of their affairs. Later the contractor executed a power 
of attorney authorizing the Government to deliver to appellee 
the monthly estimate pay checks on the Liberty post office 
contract and authorized bank to receive, endorse and collect 
same for the contractor, who deposited them in his checking 
account with appellee and drew checks on the account payable 
to bank for any monthly sum with interest that the contractor 
requested of bank. Said monthly transactions and relationship 
existed between the contractor and bank for a period of about 
six months, during which time the contractor made many de- 
posits with bank, the total of which was $45,422.01, and drew 
many checks on the account. The total amount of deposits 
made by the Government with bank for the contractor during 
said period of time was $80,980, the total loans made to the 
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contractor by appellee was $13,382.91, and the total amount of 
interest paid bank by the said contractor was $66.55. The 
contractor failed to pay a part of the labor and material ac- 
counts on the contract for more than ninety days after they 
became due and insurance company became liable for them and 
paid them at various times in the total sum of $11,067.97, for 
a period of nine months. 

The contractor further failed to complete the post office 
building and insurance company incurred the liability of com- 
pleting the same and did complete the same. Subsequently 
thereto the Government paid the sum of $4,084.46 due insur- 
ance company, the said amount being the 10 per cent retained 
by the Government from the monthly estimates until the com- 
pletion of the contract, and the amount of said Government 
check of $4,084.46, deducted from the total payments for labor 
and material made by insurance company in the sum of $11,- 
067.97, left a total balance of $6,983.51, for which amount 
insurance company sued bank. Prior to this payment by the 
Government, the bank received a letter from insurance com- 
pany stating that insurance company was surety on the con- 
tractor’s bond and held an assignment from the contractor, 
“covering all payments, funds, money or property due or to 
become due” to the contractor under this Government contract 
and that “You are hereby notified that if there is now in your 
possession, any money, funds or other property representing 
sums due on account of the work done by the contractor upon 
said building, this same belongs to the undersigned by virtue 
of the above mentioned assignment, and if you pay the same 
to any person, firm or corporation other than the undersigned, 
or make any disposition whatsoever of such funds other than 
to pay the same to the undersigned, the same will be done at 
your risk and peril.” 

The last Government check received by bank from the Gov- 
ernment was for the sum of $4,180 and deposited by appellee 
in its bank. It applied sum of $2,885.36 out of the said check 
on a debt owed by the contractor to bank for advancements 
made by bank to contractor on the weekly payroll as evidenced 
by a note payable to bank on demand, and applied to the sum 
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of $1,294.64, the remainder of the said Government check, to 
the account of the contractor as a depositor with appellee in its 
bank. The contractor checked out the said sum of $1,294.64 
in due course of business and closed his account with bank, 
three days after its receipt by the bank. The insurance com- 
pany contended that it was entitled to recover from the bank 
the entire proceeds of the $4,180 check. In the alternative 
the insurance company contended that it was entitled to recover 
from the bank $1,294.64, the amount left out of the $4,180 
check after the bank had reimbursed itself for the money ad- 
vanced by it to the contractor to pay labor claims. 

It was held that the opinion of the Court of Civil appeals 
correctly disposed of the contention of the insurance company 
that it was the real owner of the $4,180 check, or the proceeds 
thereof, or at least $1,294.64 thereof by reason of the fact that 
it became a surety for the contractor on its bonds. Such 
opinion decided this contention adversely to the claim of the 
insurance company. Nevertheless, the court held that under 


the facts the bank was liable to the insurance company for that 
part of the proceeds of the $4,180 check which was left after 
the bank paid itself the notes representing the money it ad- 
vanced to the contractor to pay labor claims. The court, in its 
opinion, stated as follows: 


It is our view that the opinion of the Court of Civil Appeals correct- 
ly disposes of the contention of the Insurance Company that it is the 
real owner of this $4,180 check, or the proceeds thereof, or at least 
$1,294.64 thereof, by reason of the fact that it became a surety for 
the contractor on the above bonds. Such opinion decides this con- 
tention adversely to the claim of the Insurance Company. In spite 
of this, we think that under the facts of this record the Bank is liable 
to the Insurance Company for that part of the proceeds of the above- 
described $4,180 check which was left after the Bank paid itself the 
notes representing the money it advanced to the contractor to pay 
labor claims. Martin v. National Surety Co., 300 U.S. 588, 57 S. Ct. 
531, 584, 81 L. Ed. 822. 

As already shown, the contractor in writing assigned and trans- 
ferred the money represented by this check to the Insurance Company. 
This assignment was made long before the Bank had any transaction 
with the contractor.. The Bank first learned of it when it received the 
above-quoted letter from the Insurance Company. This letter cer- 
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tainly informed the Bank that the Insurance Company had a claim 
on the proceeds of this $4,180 check. In spite of this information, 
the Bank, after paying itself, passed the remainder of the proceeds 
of this check to the contractor’s checking account, and thus enabled 
such contractor to appropriate it to his own use, to the damage of the 
Insurance Company. 

During all the time when the events here involved were transpiring, 
there was in force a Federal statute providing that, “All transfers 
and assignments made of any claim upon the United States, 
and all powers of attorney, orders, or other authorities for receiving 
payments of any such claim, . . . shall be absolutely null and void, 
unless they are freely made and executed in the presence of at least 
two attesting witnesses, after the allowance of such a claim, the ascer- 
tainment of the amount due, and the issuing of a warrant for the pay- 
ment thereof.” R. S. § 3477; 31 U. S. C. A. § 203. In the case of 
Martin v. National Surety Co., supra, the Supreme Court of the United 
States construed the above statute, and held that it was enacted for 
the protection of the Government, because: “In the absence of such 
a rule, the Government would be in danger of becoming embroiled in 
conflicting claims, with delay and embarrassment and the chance of 
multiple liability.” This opinion then holds that: “After payments 
have been collected and are in the hands of the contractor or subse- 
quent payees with notice, assignments may be heeded, at all events in 
equity, if they will not frustrate the ends to which the prohibition 
was directed.” This opinion also holds: “An assignment ineffective 
at law may none the less amount to the creation of an equitable lien 
when the subject matter of the assignment has been reduced to posses- 
sion and is in the hands of the assignor or of persons claiming under 
him with notice.” 

Under the facts of this record the Insurance Company held an 
assignment of the funds represented by this $4,180 check. While this 
assignment was unenforcible against the United States Government, 
still when this check was issued and placed in the hands of the Bank 
it in equity was the duty of the Bank to recognize it as against the 
contractor and in favor of this Insurance Company. As between the 
Insurance Company and the contractor, the assignment was enforcible. 
The Bank had advanced money to the contractor to pay his labor bills. 
The Insurance Company would have been liable for these bills had 
the Bank not furnished such money. At the times the Bank furnished 
such money it had no notice of the Insurance Company’s assignment. 
The Bank therefore, in equity, had the right to pay itself out of the 
proceeds of this $4,180 check. On the other hand, as between the 
contractor and this Insurance Company, the latter had the right to 
demand and receive the remainder, and the Bank therefore committed 
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- . 
; wrongful act in passing the amount thereof to the checking account 
of the contractor, and thereby placing it in the hands of such party. 
The amount left after paying the Bank was $1,294.64. 

It is ordered that the judgments of the Court of Civil Appeals and 
district court be both reversed, and that judgment be here rendered 
in favor of the Insurance Company and against the Bank for $1,294.64. 


—————EEEEE 


Bank Acting As Loan Correspondent Not Guilty of 
Fraudulent Concealment or Breach of Duty 


Where a trust company is retained as loan correspondent 
for an insurance company, and in said capacity the trust com- 
. pany secures applications for loans in name of property owner 
which is submitted to the insurance company together with a 
description of the property and an appraisal, the insurance 
company reserving exclusive right to determine what mort- 
gages it will purchase, it is held that any duty of the trust 
company to furnish information not asked for will extend only 
to such information as it has reason to believe that the insurance 
company will deem to be material. The insurance company 
being cognizant of all the circumstances and facts surrounding 
the mortgage loan; subsequent losses involving assumption of 
taxes on mortgaged property do not constitute a cause of 
action against the trust company for fraudulent concealment 
or breach of duty. This was decided in the case of Metro- 
politan Life Insurance Company v. Union Trust Co. of 
Rochester, Supreme Court, 51 N. Y. Supp. (2d) 318. 

In 1929, plaintiff insurance company and defendant trust 
company entered into a written agreement called: “contract 
with mortgage loan correspondent.” Pursuant to terms of 
agreement the defendant was to act as correspondent for plain- 
tiff in the City of Rochester, New York, for the purpose of 
submitting loans secured by mortgage or deeds of trust for sale 
to the company. As such loan correspondent the defendant 
secured applications for loans in the name of property owner 
which it submitted to plaintiff together with a description of 
the property and an appraisal. Defendant in its submission 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § § 598-599. 





108 THE BANKING LAW JOURNAL 


sheet did not specify the basis upon which the appraisals were 
made and it did not mention assessments or taxes on tax rates 
upon the properties involved. The plaintiff reserved to itself 
exclusive right to determine what mortgages it would purchase. 
Later many of the mortgages purchased by plaintiff were in 
default and the plaintiff in some cases brought foreclosure 
actions and bid the property in on the foreclosure sale and in 
some cases it took a deed from the owner in lieu of foreclosure. 

At the time of the purchase of the mortgages by the plain- 
tiff, there were no liens of record against any of the properties 
covered by the mortgages. The defendant procured and 
furnished to the plaintiff in each instance a policy of title in- 
surance. However, by the time the property owners defaulted 
on their mortgages and the plaintiff took title to the properties 
either by foreclosure or deed, annual installments levied after 
the date of the purchase of the mortgages had becomes liens 
prior to and superior to the liens of the mortgages. Plaintiff 
was accordingly compelled to pay the taxes represented by 
these liens in order to clear its title to the property. Plaintiff 
claimed it was damaged in the sum of $280,248.86. Plaintiff 
brought this action to recover that amount alleging fraud and 
deceit by the defendant. 

It was held that the fact the defendant’s submission sheet 
or appraisal did not specify the basis upon which the appraisals 
were made and did not mention assessments or taxes or tax 
rates upon the properties involved did not constitute an affirma- 
tive representation in respect to the existence or non-existence _ 
of any such item. The evidence did not establish that defend- 
ant wilfully selected an incompetent appraiser or that there 
was any deliberate falsification of the appraisals of the prop- 
erties involved. ‘The court further held that any duty of the 
defendant to furnish information not asked for extended only 
to such information as it had reason to believe was unknown 
to the plaintiff and was material, or had reason to believe that 
plaintiff would think material. The defendant supplied plain- 
tiff with all information requested and plaintiff was aware 
that properties were in a newly developed locality. Plaintiff 
had no cause of action against defendant for fraudulent con- 
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cealment or breach of duty. The court, in its opinion, stated as 
follows: 

The memorandum of the official referee after a general statement 
of the situation which gave rise to the litigation calls attention to 
the element necessary to a cause of action for fraud. It proceeds to 
discuss in detail the facts and the law applicable thereto. The memo- 
nandum in our opinion leaves no room for doubt as to how the referee 
decided each issue of fact and each question of law. Our attention 
is not called to any essential fact or question of law which was left 
undecided. It concluded with a statement that the complaint should 
be dismissed and “judgment is so ordered.” 

The memorandum contained this final sentence, “Prepare findings 
in accordance with this memorandum and send me for my signature.” 
This statement indicated the willingness of the referee to sign findings 
“in accordance with this memorandum” but not otherwise. This is 
emphasized by the fact that in reply to a letter from plaintiff’s attorney 
the referee wrote the attorneys for, both sides suggesting that they try 
to agree on the findings and, if unable to, to come before him and he 
would settle them. The fact that he died before formal findings were 
prepared by the attorneys does not detract from what he had already 
done. He had submitted a memorandum in writing signed by him 
“stating the facts which he deemed essential,” directing that the com- 
plaint be dismissed with costs and ordering judgment to be entered 
accordingly. The memorandum we think satisfies every requirement of 
Sections 470 and 440 of the Civil Practice Act and was a sufficient basis 
for entry of judgment pursuant to rule 198, Rules of Civil Practice. 

The appellant complains that it was deprived of the right to sub- 
mit requests to find as provided for in Section 471 Civil Practice Act. 
One affidavit filed by plaintiff on the motion for a retrial states that 
at the close of the evidence an informal discussion off the record took 
place in which plaintiff’s attorney asked the referee if he wishes to 
have “requests and findings” submitted with the briefs and that the 
referee “indicated that the matter of submitting findings and requests 
should be left to a later date.” Apparently the matter of submitting 
requests was by consent of the parties and with the approval of the 
referee postponed until after the referee’s report rather than before, 
‘as provided by Section 471, Civil Practice Act. Obviously at that 
time the referee could make no finding except in accordance with his 
memorandum. He could make no conclusions of law contrary to that 
specified in his memorandum and at the same time order judgment dis- 
missing the complaint. Appellant does not call our attention to any 
essential fact which was not stated in the memorandum. The referee 
had before him the briefs submitted by the parties. The referee’s deci- 
sion upon all of the facts which plaintiff in its brief on this appeal 
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claims to have been established in its favor is to be found in the memo- 
randum. This court is authorized to and has considered all of the 
questions both of law and fact which plaintiff in its brief has asked us to 
review. It follows that plaintiff has not been prejudiced because of the 
fact that the referee’s death cut off the privilege to plaintiff to submit 
proposed findings. 

A careful reading of the memorandum of the official referee, cover- 
ing thirty pages of the printed record, leaves no doubt that he stated 
the facts which he deemed to be the essential facts in the case. 

The dealings between the plaintiff and defendant were based upon 
the written agreement by which defendant became plaintiff’s corre- 
spondent for the purpose of submitting loans to the plaintiff for sale 
to it. It became plaintiff’s agent for the purpose of collecting the prin- 
cipal and interest upon such loans. Acting under the agreement, de- 
fendant submitted loans to the plaintiff, each proffered loan being made 
upon application in the name of the property owner. There was also 
submitted with each application a paper known as a “mortgage loan 
submission” which included a description of the land and buildings, and 
an appraisal. There was also submitted with each application a policy 
insuring the title to the premises. Upon approval of the plaintiff of 
the loan, defendant then procured a mortgage from the borrower to 
itself, which mortgage it later assigned to the plaintiff. Plaintiff then 
paid the defendant the amount of the mortgage, and the defendant, 
after first deducting the expenses incurred in connection with the loan, 
applied the proceeds first to the payment of any mortgages or encum- 
brances already on the property, and then turned the balance over to 
the borrower. 

It appears that in about one hundred ten of the properties involved 
the defendant Trust Company was already the holder of mortgages to 
secure loans made by it to finance the construction of the buildings. 
The result was that as to the properties upon which the Trust Company 
held building loan mortgages, it satisfied the building loan mortgages 
by paying itself. The plaintiff claims that these and other circum- 
stances evidence a conflict between the defendant Trust Company’s own 
interest, and its duty as loan representative of the plaintiff. The 
plaintiff’s claim is, first, that the defendant Trust Company made false 
and fraudulent representations as to the improvement tax situation, 
and second, that it was its duty to disclose to the plaintiff the facts 
relative to the improvement tax situation,—that it not only failed to 
do so but wilfully concealed the same. 

It is claimed that the defendant Trust Company falsely represented 
the value of the properties when it forwarded the application for the 
loan. There is nothing contained in the submission sheet or appraisal 
which specifies the basis upon which the appraisals were made. Since 
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there is no mention of assessments or taxes or tax rates there is no 
affirmative misrepresentation in respect to the existence or nonexistence 
of any such item. 

Plaintiff’s argument that the appraisals were false is based upon the 
claim that the future assessments were a depressing influence upon the 
market, and were not taken into account in the appraisal. It is claimed 
that the defendant had private appraisals by one of its officers which 
showed lower values than those on the submission sheet. Appraisals 
are matters of opinion. We find no proof in the record of a deliberate 
falsification of the appraisals. The plaintiff has introduced the ap- 
praisals into evidence in gross, and has not attempted to demonstrate 
the inaccuracy of any specific appraisal. The evidence does not estab- 
lish that there is a material variance between the appraisals as made, 
and the market value at the time the appraisals were made, nor does it 
establish that the appraisals did not reflect the unpaid assessments. 
The appraisals were made by an appraiser selected by the defendant 
Trust Company. It does not appear that the Trust Company willfully 
selected an incompetent appraiser or that the appraisal did not repre- 
sent the appraiser’s actual opinion of value. 

If the defendant is liable its liability must, therefore, lie in non-dis- 
closure of material facts. The referee concluded that in its transactions 
plaintiff and defendant dealt as “buyer and seller at arms length.” The 
plaintiff on this appeal contends that their relationship was of a fiduci- 
ary nature and, notwithstanding the fact that plaintiff reserved unto 
itself the exclusive right to determine what mortgages it would pur- 
chase, that nevertheless it relied upon the defendant as its loan corre- 
spondent to protect it from unwise mortgage investments. Whatever 
obligation the relationship may have placed upon the defendant Trust 
Company it seems clear that its duty, if any, to furnish information 
not asked for, would extend only to such information as it had reason 
to believe was unknown to the Insurance Company, and which it 
thought to be material, or which it had reason to believe the Insurance 
Company would think to be material. 

The logical inference to be drawn from the course of dealing between 
the parties is that neither considered at the time that the amount of the 
annual tax burden to the owner was a material matter to be taken into 
consideration in deciding whether or not to purchase the mortgage. 
These transactions took place in 1929 and 1930. It appears to have 
been at a later date, after the depression arrived, and the plaintiff was 
obliged to take over the properties, that the improvement tax situation 
became thought of as a material element. There is no indication from 
anything which took place at the time the mortgages were purchased 
that the plaintiff sought or expected to receive information as to the 
amount of yearly tax of any nature, past, present, or future, which the 
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properties had been or would be subjected to. Both parties, of course, 
knew that the yearly tax of whatever amount it might be would, when 
levied, become a lien prior to, and superior to, the mortgage. The In- 
surance Company as well as the Trust Company knew that the prop- 
erties in question were new properties in newly developed localities and 
that local improvements had recently been completed. It does not ap- 
pear that the Insurance Company expressed any interest as to how such 
improvements had been, or would be, paid for. Any curiosity or desire 
for information sufficient to cause an inquiry to be made from the Trust 
Company, or from the public authorities, would necessarily have dis- 
closed the situation which existed. The statute authorizing the method 
resorted to for financing local improvements was state-wide in its appli- 
cation. The Insurance Company was not a novice in the handling of 
mortgage loans, and was fully as capable to judge what information 
was material for it to have, as was the Trust Company. It prepared the 
forms known as submission sheets upon which it required information 
with respect to each property to be set forth. There was no require- 
ment for any information as to taxes or assessments other than taxes 
which had already become liens. 

It is not possible now to charge the defendant for failing to disclose 
what did not appear to be material at the time, and as to which there is 
no substantial evidence that the plaintiff considered it material. It is 
true that three of plaintiffs home office representatives testified that had 
they known about the improvement tax situation that the applications 
would all have been rejected. Obviously that was their conclusion as of 
the time of the trial. It does not appear that the Insurance Company 
had any such rule or that its representative had been so instructed, or 
had followed such a practice at the time of the transactions in question. 
They sought no information on the subject. The statute did not pre- 
vent them from loaning on properties subject to unpaid annual im- 
provement assessments (see Section 81, Insurance Law). The submis- 
sion sheet upon which the Insurance Company required information to 
be set forth regarding the property in question listed no inquiry as to 
future assessment for public improvements until 1935 when it began 
using a new form requiring such information. 

The evidence in our opinion establishes that the defendant had no 
reason to believe that the Insurance Company considered information 
concerning taxes to be levied in the future as information material to 
the purchase of the mortgages; also that the Prest Company itself did 
not believe it to be material. 

We agree with the referee that there was no misrepresentation by 
the defendant Trust Company. We agree also that the failure of the 
Trust Company to advise the Insurance Company of the improvement 
tax situation did not constitute a fraudulent concealment of the facts, 
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nor did it constitute a willful violation of any duty owed by the Trust 
Company to the Insurance Company. Judgment and order should be 
affirmed. Judgments and orders affirmed with costs. All concur. 


Liability of Bank Acting As Depository of 
Bankruptcy Funds 


Where referee in bankruptcy directs bank, in which bank- 
ruptey trustee deposited bankrupt estate’s funds; to return 
directly to referee cancelled vouchers and statements pertain- 
ing to funds paid out by bank on checks drawn to order of 
trustee personally, with referee’s countersignature forged, it 
was held that such evidence is insufficient to establish referee’s 
special agency for trustee to examine said vouchers and state- 
ments relieving bank from liability to trustee’s surety for pro- 
ceeds of checks subsequent to payment by surety of amount 
of sued checks to substituted trustee. This was decided in 
the case of Maryland Casualty Co. v. Central Trust Co., Su- 
- preme Court, 51 N. Y. Supp. (2d) 65. 

One Haidt was duly appointed trustee in bankruptcy, 
qualified as such, and subsequent thereto gave bond in the 
sum of $25,000 with plaintiff as surety thereon, conditioned, 
in substance, that Haidt would obey orders of the Court, ac- 
count for all moneys, assets and effects of the estate coming 
into his hands and possession and faithfully perform his duties 
as trustee and that the bond previously approved by the referee 
in bankruptcy be filed with the District Court. Subsequent 
to said appointment between the period of March 25, 1938, 
to August 16, 1989, eight checks in the total sum of $4,420.06 
made payable to the trustee Haidt personally were drawn on 
the trustee’s account. The countersignature upon each of the 
checks was forged and the proceeds of each of the checks was 
not used to the benefit of the bankrupt estate. The cancelled 
vouchers and statements in dispute were returned to the 
referee, at his direction, and not to the trustee. Plaintiff surety 
company was assigned all claims the substituted trustee might 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 418. 
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have as against the defendant as result of plaintiff’s payment 
of proceeds of the eight checks wrongfully appropriated. The 
assignment was given and the proceeds of the eight checks 
received by the substituted trustee and paid by the plaintiff 
by direction of the referee. Plaintiff made demand for repay- 
ment of the proceeds of the eight checks. The defendant set 
forth five defenses to plaintiff's claim, as follows: (1) statutory 
defense of Sec. 326, Negotiable Instruments Law, (2) negli- 
gence of the depositor in not examining vouchers, (3) estoppel 
by carelessness, (4) account stated, and (5) negligence of the 
referee in bankruptcy. Plaintiff contended trustee was deposi- 
tor of the funds, and defendant contended that it was the Bank- 
ruptey Court. 

The facts concerning the deposit showed that while the 
signature card had typed on it “U. S. District Court, Western 
Dist. of New York in the matter of Van Vechten Milling Co., 
Inc., Bkrpt. Herbert T. Haidt, Tr.,” that actual signature 
was “Herbert T. Haidt, Trustee in bankruptcy, Van Vechten 
Milling Co., Ine.” checks drawn on the fund were signed by 
Haidt as trustee and countersigned by the referee in bank- © 
ruptcy. The signature card was received by the bank from 
Haidt and the evidence showed that Haidt chose the depository 
out of four possible local banking institutions qualified to 
receive such funds. The referee did not personally or as 
referee deposit the funds nor authorize any person to deposit 
the same on his behalf as a representative of the Bankruptcy 
Court. The check book was kept in the possession of the 
trustee. 

It was held that pursuant to the provisions of Bankruptcy 
Act, secs. 47, 70, 11 U. S. C. A., secs. 75, 110; Negotiable 
Instruments Law, sec. 42, and General Order in Bankruptcy, 
No. 29, 11 U.S. C. A. following section 53, the trustee in bank- 
ruptcy was vested with title to bankrupt estate’s funds, de- 
posited by him in qualified depository bank, but that the trustee 
acted under supervision of the bankruptcy.court, of which 
referee in bankruptcy was agent. Checks drawn on such de- 
posit in trustee’s favor, without referee’s countersignature were 
incomplete, and with countersignatures forged gave checks no 
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added validity. While the fact that checks were drawn to 
order of trustee personally did not constitute sufficient notice 
to bank of possible misappropriation of funds, nevertheless the 
bank was bound to know that trustee was authorized to pay out 
funds only on orders signed by him and countersigned by 
referee in bankruptcy. Thus the bank’s payment of the checks, 
bearing forged countersignatures of referee, without any in- 
quiry as to their authenticity, left the bank without defense to 
action by plaintiff surety on trustee’s bond for proceeds of 
checks. The court further held that while both referee and 
trustee in bankruptcy act to preserve and administer bankrupt 
estate’s assets, referee receiving from defendant cancelled 
vouchers and statements covering funds paid out on the checks 
drawn on trustee personally with referee’s countersignature 
forged, was not trustee’s agent, inasmuch as trustee was under 
bankruptcy court’s or referee’s supervisory control. Nor was 
the fact that referee in bankruptcy directed bank to return 
directly to referee cancelled vouchers and statements sufficient 
to establish referee’s special agency for trustee to examine 
vouchers and therefore relieve bank from liability to plaintiff. 

It was further held that statute declaring bank not liable 
to depositor for payment of forged check, unless depositor 
notifies bank of forgery within year after return of vouchers 
to depositor was unavailable as defense, the defense of trustee 
depositor’s negligence was not tenable, inasmuch as it was 
the duty of bank to discover the forgery, and to show that 
trustee’s loss occurred as proximate result of trustee’s neglect 
to examine vouchers or statements. The bank acted at its own 
peril in returning bankruptcy trustee’s cancelled checks to 
referee in bankruptcy in accordance with instructions of the 
latter, irrespective of whether referee had authority to request 
such vouchers. The court, in its opinion, stated: 


One of the duties of the trustee, section 47, Bankruptcy Act, 11 
U.S. C. A. §'75, requires him to deposit estate funds in a qualified 
depository. Supreme Court General Order 29, 11 U.S. C. A. follow- 
ing section 53, provides for the manner of withdrawal. It also pro- 
vides that the trustee shall keep a book in which shall be kept proper 
entries concerning each check drawn. There seems to be no express 
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provision in the Bankruptcy Act as to how deposits shall be made of 
bankruptcy estate funds except in the cases of composition. Checks 
drawn on the fund are authenticated as to the trustee’s signature by 
comparison with the signature card; as to the Referee’s countersigna- 
ture by comparison with a sample original on file with the depository. 
The title to the estate. funds is in the trustee and he acts under the 
orders of the United States District Court. Section 70, Bankruptcy 
Act, 11 U. S. C. A. § 110; Stratton v. Bertles, 238 App. Div. 87, 93, 
263 N. Y. S. 466, 473. It would seem, therefore, that the trustee 
is vested with title to the funds but acts under the supervision of the 
Bankruptcy Court, of which the Referee is an agent, and that the 
evidence of the supervision of the Bankruptcy Court is the required 
countersignature. The checks without such countersignature would 
be incomplete and improperly drawn. Fidelity & Deposit Co. of Mary- 
land v. Queens County Trust Co., 226 N. Y. 225, 231, 123 N. E. 370, 
372. The fact that the countersignature was forged on the checks 
in question gave them no added validity. Section 42, Negotiable In- 
struments Law. 

The depository in the instant case had sufficient information at 
hand to be charged with knowledge of the character of the deposit, 
namely, that of a bankrupt estate, and knew, or should have known, 
that the countersignature of the Referee was required upon checks 
before moneys on deposit could be withdrawn, and further, had the 
means of knowing the authenticity of such countersignature. The 
fact that the checks were drawn to the order of the trustee personally 
would not in and of itself be sufficient notice to the depository of the 
possible misappropriation of funds on deposit for the depository had 
the right, in the first instance, to assume that the funds drawn would 
be properly applied. Bischoff v. Yorkville Bank, 218 N. Y. 106, 112 
N. E. 759, L. R. A. 1916F, 1059. However, the depository was bound 
with its contract with the depositor, a trustee, and as a designated 
depository, to know that the trustee was authorized to pay out the 
estate funds on deposit only on orders signed and countersigned by 
the required officers. Payment by the bank upon incomplete and im- 
properly drawn checks, without inquiry as to their authenticity, leaves 
it without defense for diversion of the funds when inquiry or knowledge 
would have prevented the loss. Fidelity & Deposit Co. of Maryland 
v. Queens County Trust Co., supra; Fidelity & Casualty Co. v. Farmers 
National Bank, 275 N. Y. 194, 195, 204, 9 N. E. 2d 833, 836. While 
the bank did not knowingly participate in the theft, nevertheless, it 
aided the misappropriation of the funds in question. With full knowl- 
edge of the type of deposit, the required form and signatures for with- 
drawals therefrom, it paid those funds to the trustee personally upon 
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orders incomplete and improperly drawn and the proceeds so paid 
were actually misappropriated by the trustee. 

As before stated, the evidence produced showed that the Referee 
in Bankruptcy received the cancelled vouchers and statements cover- 
ing the funds in question from the defendant bank. ‘The defendant 
contends that the Referee was the agent of the depositing trustee. 
With this contention agreement cannot be had. The Bankruptcy 
Act sets forth the duties and liabilities of both the Referee and 
trustee. While it may be said that both act to preserve and administer 
the assets of a bankrupt estate, their duties in respect to such an 
estate are separately defined by said Act. Each acts in his official 
capacity, the trustee, however, being at all times under the supervisory 
control of the Court or Referee. The trustee can be removed from 
office only for cause and is not subject to the will of the Referee. 

In the instant case there is no evidence that a special agency existed 
as respects the examination of the vouchers or statements in question. 
It does appear that the Referee requested the depository to return 
the vouchers and statements directly to his office and which was done 
in this case. It does not appear that the trustee appointed the Referee 
his agent for this purpose, neither does it appear that the trustee 
knowingly permitted or acquiesced in this course of conduct so as to 
bind him by any implied agency. While the proper purpose for which 
the direction by the Referee was given cannot be questioned, such 
direction alone cannot establish any special agency either actual or 
implied. It does appear that the trustee had access to the files in the 
Referee’s office but it does not appear that the trustee ever examined 
the checks or statements in question and the Referee’s statement on 
this point is that he kept the vouchers and statements locked in his 
desk. 

For the reason that none of the cancelled vouchers in question 
were ever returned to the depositing trustee, the defense of section 326 
of the Negotiable Instruments Law does not apply. 

A distinction exists between the defense of estoppel by carelessness 
and that of negligence. Estoppel by carelessness is invoked to defeat 
recovery where the depositor by some act or failure to act has mis- 
represented the genuineness of a check or has thereby assisted some 
other person, usually a forger, to make such representation. A clear 
example being the failure of a depositor to properly fill in the face of 
the check so as to allow for easy forgery. Gutfreund v. East River 
Nat. Bank, 251 N. Y. 58, 167 N. E. 171, 64 A. L. R. 1103. In such 
a case the defense creates a total defeat of the claimed loss. The 
defense of negligence is asserted where the depositor, under a duty to 
act, has neglected his duty and thereby allows a condition to exist . 
which, in the exercise of reasonable care, could have been prevented. 
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The usual case is that of failing to examine return vouchers and state- 
ments. In such a case the loss to the depositor can be defeated only 
to the extent that his negligence contributed to the loss. National 
Surety Co. v. President, etc., of Manhattan Co., 252 N. Y. 247, 169 
N. E. 372, 67 A. L. R. 11138. 

In the instant case the defense of negligence is a partial defense 
directed to the payment of the first four checks in controversy and the 
fact that it was not until some two years after the account of depositor 
and vouchers for such debits were returned that the depository received 
notice as to the forged countersignatures. ‘The defense cannot defeat 
recovery for the reason that it appears that the depositing trustee 
never received the cancelled vouchers or statements but the same were 
sent to the Referee in Bankruptcy. The duty to discover the forged 
countersignature was on the bank depository and to avoid the loss 
incurred by the depositor it was encumbent upon the bank to show 
that such loss occurred as a proximate result of the depositor’s neg- 
lect. To show this it was necessary to prove that the depositor received 
the cancelled vouchers and statements in question; that the depositor 
could or should have discovered the forgery; that by reason of a duty 
of examination owing and as a proximate result of the negligence of 
the depositor in carrying out that duty a definite loss was incurred by 


the depository. The depository has failed in its proof to establish the 
defense. 


No cases have been cited by the defendant showing it to be a duty 
of the depositor to obtain the cancelled vouchers and statements from 
the defendant. The cases cited relate to the duty of comparison of 
such vouchers by the depositor with information at hand where the 
depositor is in fact in actual or constructive possession of the cancelled 
vouchers and statements. 

The defense of estoppel by carelessness is that the depositor failed 
to make timely discovery of the alleged forgery of the first check and 
thereby allowed the depository bank to pay seven subsequent forged 
checks without notice. There can be no question but that the trustee 
in this case perpetrated a fraud upon the depository and that he would 
be estopped to claim a loss if acting as an individual only. In other 
words, he would be estopped to claim the forgery. Negotiable Instru- 
ments Law, § 42. 

However, in the instant case the trustee was not fulfilling the obliga- 
tions of. his trust. If he were deemed an agent it could be said that 
he was acting outside the scope of his employment in forging the checks 
in question. City of New York v. Bronx County Trust Co., 261 N. Y. 
64, 69, 184 N. E. 495, 496. As a trustee he was acting in default of 
his trust. The loss resulted from misrepresentation by the criminal 
trustee and not by reason of his neglect or carelessness. The trustee 
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is not chargeable with knowledge gained through his own dishonesty 
and criminal act as an individual but is chargeable only with such 
knowledge of facts as an honest trustee would acquire. Critten v. 
Chemical National Bank, 171 N. Y. 219, 63 N. E. 969, 57 L. R. A. 
529; Screenland Magazine, Inc., v. National City Bank of New York, 
181 Misc. 454, 42 N. Y. S. 2d 286; Frederic A. Potts & Co. v. La- 
fayette National Bank, 269 N. Y. 181, 187, 199 N. E. 50, 52, 103 
A. L. R. 1142. As was said in Frank v. Chemical Nat. Bank of New 
York, 84 N. Y. 209, 213, 38 Am. Rep. 501, “The principle that a bank 
cannot pay out the money of a depositor on forged checks and debit 
them to his account is clear enough. It is equally clear that it makes 
no difference that the forgery was committed by a confidential clerk of 
the depositor, who by his position had unusual facilities for perpetrat- 
ing the fraud and imposing the forged paper upon the bank.” The 
fact as in the case at bar that the trustee was himself the forger and 
was by his position possessed of unusual facilities for perpetrating the 
fraud and imposing the forged paper upon the bank is not sufficient 
in and of itself to defeat the action on the theory of estoppel. Had 
the cancelled vouchers and statements been returned to him for ex- 
amination a different situation might have arisen, Frederic A. Potts 
& Co. v. Lafayette National Bank, supra; Thomson v. New York Trust 
Co., 293 N. Y. 58, 62, 56 N. E. 2d 32, 33, although it is to be pointed 
out that in such cases the dishonest employee is under the direct super- 
vision of the depositor, his principal, while in a case like the present 
the trustee alone has title to the deposit and is the only person charged 
with the duty of examination. 

The fourth defense cannot prevail. It is alleged that an account 
was stated as between the bank and depositor when the statement of 
account was received and the depositor is concluded thereby. The 
fact is that the depositor never received any statement from the bank. 
Further the Referee in Bankruptcy, who in fact received the state- 
ments, never acquiesced in the account as stated with knowledge of 
the facts. He never knew that any of the checks were forged until 
sometime after September 26, 1940, and then made objection. Assum- 
ing the Referee to be acting on behalf of the depositor in receiving 
the statement, still the defense could not prevail under such circum- 
stances. National Surety Co. v. President, etc., of Manhattan Co.,. 
supra. 

The fifth defense relates to the claimed negligence of the Referee 
in Bankruptcy. For the reason that it was not shown that the Referee 
was the agent of the depositor or in fact the depositor, and negligence 
on his part would not tend to defeat the first three causes of action 
set forth in the complaint and which relate to the duties and liabilities 
as between a depositor and depository, and the debtor and creditor 
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relationship created thereby. The Referee was not bound to anticipate 
a criminal act on the part of the trustee. People’s Trust Co. v. Smith, 
215 N. Y. 488, 109 N. E. 561, L. R. A. 1916B, 840, Ann. Cas. 19174, 
560. 

Whatever might be the effect in the second above entitled action 
of the direction given to the depository by the Referee that cancelled 
checks should not be delivered to the trustee in bankruptcy but should 
be delivered only to the Referee, is not material in view of the failure 
of the affirmative defenses to the first above entitled action, as the 
plaintiff need only succeed in the one action to be entitled to judgment. 
It would seem, however, that the bank acted on its own peril in re- 
turning the cancelled checks to another than the depositor irrespec- 
tive of whether or not the Referee had authority to give such a direc- 
tion. 

The plaintiff is entitled to judgment. 

The above entitled actions, having been consolidated by an order 
of the Court made pursuant to a stipulation by the attorneys, were 
brought on for trial before the undersigned, without a jury, and under 
a stipulation that the Court should direct a verdict with the same 
force and effect as though a jury were present, and that no finding of 
fact or conclusion of law shall be made. 

Pursuant to such stipulation by the attorneys, judgment is directed 
for the plaintiff for the sum of $4,420.06, with interest thereon from 
October 2nd, 1941. 


Terms on Receipt for Delivery of Drafts Not 
Conclusive As to Whether Bank Purchased 
Drafts Or Held Them for Collection 


In action to recover amount paid for drafts issued and 
delivered by bank to a person and subsequently indorsed by 
him and delivered back to bank, where the bank’s receipt there- 
for recites that drafts are subject to final payment, is not con- 
clusive on issue whether bank purchased drafts or took them 
for collection, in view of the testimony in case. Evidence 
warranted inference by trial court that teller of bank had 
ostensible authority to bind bank by parol sale of drafts. This 
was decided in the case of Chin Share Wing v. California 
Bank, District Court of Appeal, 153 Pac. Rep. (2d) 418. 

In February, 1941, the defendant bank issued and delivered 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 297. 
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to three Chinese, drafts on Hong Kong, China, for value paid 
to the bank. The Chinese kept the drafts until November, 
1941, when they were indorsed and delivered back tothe de- 
fendant. The Chinese alleged that this latter transaction was 
a parol sale to the defendant. The defendant alleged that it 
took the drafts for collection. The business was transacted for 
the bank by a Chinese teller, and the conversations between 
the bank teller and the other Chinese were in the Chinese .lan- 
guage. Upon delivery of the drafts, the bank transferred them 
to American Express Company for collection. Because of 
ensuing war between United States and Japan and the sub- 
sequent capture of Hong Kong by the Japanese, the drafts 
became unpresentable and uncollectable. American Express 
Company on a stipulated judgment recovered from ‘the de- 
fendant in the instant case leaving the issue to be tried as be- 
tween the Chinese and the bank. In action brought by the 
' Chinese against the bank for the amount paid by them, the 
trial court found that the drafts were purchased by the bank 
for the plaintiffs and judgment was rendered accordingly. The 
issue now before the Court was whether or not there was any 
substantial evidence to support: the findings and judgment. 
There was testimony in the trial court by the three Chinese, 
holders of the drafts, that the transaction was a purchase, and 
was not for collection only. The Chinese teller admitted that 
in his talk with the other Chinese the words in the Chinese lan- 
guage used by the parties were “purchase” and “sale” and that 
the Chinese words denoting “Collection” were not used. The 
receipts for the drafts contained the following recital, “all these 
drafts are subject for final payment.” There was also evidence 
‘that the Chinese teller did not read to the Chinese the words 
“all these drafts are subject to final payment,” and that the 
Chinese were not able to read or understand English, nor. did 
the teller advise them of the purport or meaning of these words. 
Defendant bank contended that in any event the Chinese teller 
was not clothed with ostensible authority to bind the bank to 
a parol sale. 

It was held that irrespective of the effects of the receipts, 
standing alone, when the receipts were considered along with 
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other testimony in the case, the receipts were not conclusive as 
to whether the drafts were taken for collection instead of being 
purchased by the bank. The court found substantial evidence 
supporting the judgment of the trial court, making it necessary 
as a matter of law, for it to affirm the lower court judgment for 
the plaintiff. The court, in its opinion, stated as follows: 


The trial court found that the drafts were purchased by the bank 
from the plaintiffs, and judgment was rendered accordingly. There- 
fore, all that this court is required to do is to ascertain whether or 
not there is any substantial evidence which will support the findings 
and judgment. The three Chinese, holders of the drafts, each testified 
that the transaction was a purchase, and was not for collection only. 
The Chinese teller admitted that in his talk with the other Chinese the 
words in the Chinese language used by the parties were “purchase” and 
“sale,” and that Chinese words denoting “collection” were not used. 

The most serious question in the case is the effect of receipts issued 
for the drafts by the bank to the Chinese in which the following recital 
appears: “all these drafts are subject for final payment.” But the 
receipts were not the only evidence presented to the trial court. What- 
ever the effect thereof, standing alone, may have been, when considered 
along with the other testimony in the case, the receipts are not con- 
clusive upon the issues involved. California Packers Co. v. Merritt 
Fruit Co., 6 Cal. App. 507, 511, 92 P. 509; Hiroshima v. Bank of 
Italy, 78 Cal. App. 362, 248 P. 947; Greer v. Los Angeles Athletic 
Club, 84 Cal. App. 272, 276, 258 P. 155. Therefore, it appears that 
there is substantial evidence supporting the, judgment, making it neces- 
sary, as a matter of law, that it be affirmed by this Court. Waer v. 
Waer, 189 Cal. 178, 180, 207 P. 891; In re Estate of Winzeler, 42 
Cal. App. 2d 246, 248, 108 P. 2d '720; Whitcomb v. Emerson, 46 
Cal. App. 2d 263, 270, 115 P. 2d 892. 


Appellant next questions the sufficiency of the complaint. The 
complaint was first framed on the theory of sale and purchase. The 
case was tried on that issue, by a jury, which rendered its verdict for 
the plaintiff. This verdict was set aside by the trial judge. On the 
second trial, after a jury had been impaneled and sworn, plaintiff pre- 
sented an amendment to the complaint, alleging that the Chinese agent 
of the bank did not read to the Chinese the words “all these drafts 
are subject to final payment”; that the Chinese were not able to read 
or understand English; and that the teller did not advise them of the 
purport or meaning of these words. Upon filing the amendment to 
the complaint, the court determined it converted the case from one 
of law to an equity action, and discharged the jury. 
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A reading of the complaint as amended upholds the ruling that 
it states a cause of action. 

Then appellant contends that in any event the Chinese teller was 
not clothed with ostensible authority to bind the bank to a parol sale. 
To resolve this contention we must again apply the same rule: If 
there is substantial evidence to support the finding of the trial court, 
the appellate court is bound by it. In this respect the evidence shows 
that the teller conducted business of the bank generally with Chinese 
customers in the Chinese language. ‘Therefore the trial court had the 
- right to draw the inference that his authority was not so narrow as 
appellant contends. 

Finally complaint is made that the trial court erred in admitting 
testimony to vary the terms of the written contract as evidenced by the 
written receipt. As stated, the receipt was only a part of the evidence 
in the case. Standing alone it was not conclusive evidence of the 
transaction. 

In the briefs on appeal, defendant presents an additional theory, 
to-wit: that the transaction was a bailment of the drafts with an agree- 
ment to collect them and that title was to pass only when the money 
was remitted from Hong Kong. While possibly this theory, now pre- 
sented for the first time, need not be considered by this court, it would 
not be controlling in any event, because of the finding and judgment 
of the trial court that there was a sale. 

The judgment is affirmed. 


YORK, P. J., and WHITE, J., concur. 


Bank Held Not Liable for Misuse of Proceeds of 
Drafts by Depositor 


Ordinarily, where a consignor draws upon his consignee, 
with whom he does not have at the time funds for payment 
of the draft, and the parties contemplate that the draft shall 
be paid out of the proceeds of the goods shipped, the consignor 
upon acceptance of the draft by the consignee becomes indebted 
to him for the amount thereof. Thereupon the relation of the 
parties is that of debtor and creditor. The liability of the con- 
signor, as drawer, to the consignee, as drawee, does not rest 
upon the draft, but upon an implied obligation to indemnify. 

Where the depositor of cash consents to commingling it 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 404. 
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with other funds of the depositee, the relationship resulting 
from the transaction is not that of trustee and beneficiary, even 
though the deposit is for the latter’s benefit, but that of debtor 
and creditor. This was decided in the case of Farmers State 
Bank of Fosston v. Sig Ellingson and Co., Supreme Court of 
Minnesota, 16 N. W. Rep. (2d) 319. 

In 1935 plaintiff bank as a result of a conversation had 
with a shipper of livestock, hereinafter referred to as the de- 
positor, wrote to defendant, as commission firm engaged in 
the business of selling livestock upon commission for others, 
to make an arrangement for cashing drafts drawn by the de- 
positor. After reciting in the letter that depositor desired to 
open an account with it because of differences depositor had 
had with another bank, the plaintiff bank stated that if de- 
fendant would honor sight drafts drawn on it by depositor 
“whenever needed for his business we (the plaintiff) will credit 
these to his checking account and he can issue checks in pay- 
ment of the stock that he buys,” and requested defendant to 
advise whether it would honor such drafts. Subsequent 
thereto the defendant answered the bank “that we have agreed 
to finance Mr. Christofferson (depositor) in his livestock pur- 
chases and will honor drafts he draws on us for that purpose 
to the extent of $2,000.00 (two thousand dollars). Any drafts 
in excess of this amount you can wire us on.” 

During a period of four years and eight months, the plain- 
tiff bank accepted 259 drafts aggregating $175,155.75. De- 
positor deposited the proceeds of the drafts in his personal 
checking account as the plaintiff bank’s letter to defendant con- 
templated. No arrangement was made or suggested that either 
depositor or the plaintiff bank segregate the proceeds of the 
drafts and carry them in an account with depositor as agent, 
trustee, or other fiduciary for defendant. It was depositor’s 
practice to go into the country to purchase livestock from 
farmers, for the payment of which he issued his personal checks. 
In order to provide funds to pay the checks, depositor left with 
plaintiff bank two or three drafts on defendant, signed by him 
as drawer, with the amount in blank, with directions to fill them 
in in a sufficient amount to meet the checks when presented. 
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Almost from the beginning the amounts of the drafts and 
those for the livestock purchases did not correspond. Most of 
the drafts were drawn for round sums such as $300, $500, and 
so on, and exceeded amounts for which livestock was sold. The 
accounts realized from the shipments were for odd sums such 
as $891.15, $1,142.56, $1,442.72 and so on. Because the 
amounts of the drafts and those for the shipments did 
not correspond and because the drafts were for amounts 
exceeding those for which livestock shipped was sold, it was 
obvious as was conceded, that the drafts were not being drawn 
for the actual amounts expended by depositor for livestock 
purchases. In less than six months depositor became indebted 
to defendant for a substantial amount in excess of the amount 
due him for livestock shipments. A year and a half after the 
arrangements were made depositor’s overdrafts exceeded 
$3,100. Defendant took depositor’s note for the amount owed, 
payable in one year, as evidence of the debt. This was done 
without notifying or consulting the plaintiff bank or warning 
it not to continue the prior course of business. (At the trial 
there was evidence by an officer of defendant firm that at time 
it took the note it did not know that depositor used any of the 
proceeds of the drafts for purposes other than the purchase 
of livestock and supposed that he had lost money in his busi- 
ness.) Later, while the note was still unpaid, the plaintiff bank 
by letter called defendant’s attention to its failure to pay a 
draft. Defendant answered, explaining the delay and reaffirm- 
ing the arrangement to honor drafts notwithstanding the fact 
that the amounts of the drafts and those for livestock shipments 
did not correspond and that depositor had drawn in excess of 
the amounts realized from the shipments of livestock. ‘The 
note was not paid at maturity. Later an officer of defendant 
firm made arrangements with depositor to accept half the note 
if defendant got security. Pursuant to that arrangement, 
defendant sent depositor a note for half the amount of the note 
previously executed, together with a mortgage on depositor’s 
home to secure payment of note, for his and his wife’s signature. 
Depositor and his wife signed the note and mortgage and re- 
turned them to defendant. Plaintiff bank was not notified of 
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this transaction nor was any demand made upon it to pay the 
amount of depositor’s overdrafts. In fact, the arrangement 
for honoring drafts continued as before for an additional year 
and four months. 

During the period of four years and eight months, depositor 
deposited in his personal checking account not only the $175,- 
155.75, the proceeds of the drafts but also $18,857.55 derived 
from other business transactions. Out of the account, he paid 
the expenses of his livestock his personal expenses, and some 
small accounts owed by him to plaintiff bank. At the trial 
the plaintiff bank’s cashier testified that he knew the pur- 
poses for which the checks were drawn. Despite this knowl- 
edge, there was no evidence that bank ever made any inquiry 
of depositor as to whether the proceeds of drafts were being 
used for purposes other than the purchase of livestock. 

Plaintiff sued to recover the net proceeds of a shipment of 
livestock, wherein defendant filed a counterclaim for $16,290. 


Plaintiff dismissed the cause of action set forth in its complaint. 
The trial on the counterclaim resulted in a decision for the de- 


fendant, and the plaintiff appealed therefrom. On appeal 
the decision of trial court was reversed and judgment entered 
the counterclaim for plaintiff. 

The trial court found that depositor was a trustee of the 
proceeds of the drafts; that because the plaintiff "bank had 
knowledge and notice of the trust and that some of the checks 
were drawn for purposes other than the purchase of livestock, 
it was charged with notice of the purpose for which every check 
was issued, with the consequence that it was a participant in 
depositor’s misappropriations of the amounts of the checks 
issued for purposes other than the purchase of livestock and 
that the plaintiff bank was liable to defendant, less certain 
allowances and deduction, in the sum of $10,837.70. 

Plaintiff bank contended that the relationship between de- 
positor and defendant was that of debtor and creditor, not 
trustee and beneficiary. Defendant’s case was necessarily 
based on theory that depositor was its trustee. 

It was held that the relationship between the depositor and 
the defendant was that of debtor and creditor, not trustee and 





THE BANKING LAW JOURNAL 127 


beneficiary. The plaintiff bank was not liable to the defendant 
for failing to see to it that its depositor applied the funds in 
accordance with the agreement between him and the defendant. 
The language of the plaintiff bank’s letter contemplated 
not only an ordinary debtor-creditor relationship between de- 
positor and defendant, but a commingling of the proceeds of 
the drafts with depositor’s other funds so that there was no 
segregation thereof as a trust res. 
The court, in its opinion, in part, stated: 


1. An express trust, as distinguished from a resulting or a con- 
structive one, involves the separation of the legal and beneficial in- 
terests in a thing or res, as it is called, whereby the legal interests in 
the trust res are held by a person, the trustee, for the benefit of an- 
other, the beneficiary, who has an equitable interst in the res to receive 
whatever benefits he is entitled to therefrom by the terms of the trust. 
Droege v. Brockmeyer, 214 Minn. 182, 7 N. W. 2d 588; First Trust 
Co. v. North Western Mut. L. Ins. Co., 204 Minn. 244, 283 N. W. 236; 
Julian v. Northwestern Trust Co., 192 Minn. 136, 255 N. W. 622. 
Under our statute, the trustee has the whole legal title and estate; 
the beneficiary a chose in action, consisting of the right to enforce in 
equity performance of the trust. First & American Nat. Bank v. 
Higgins, 208 Minn. 295, 293 N. W. 585; Whiting v. Hudson Trust 
Co., 234 N. Y. 394, 188 N. E. 33, 25 A. L. R. 1470. A debt is a con- 
tractual obligation of one person to pay a fixed sum of money to an- 
other. McCrea v. First Nat. Bank, 162 Minn. 455, 208 N. W. 220; 
26 C. J. S., Dept, pp. 2 and 3. The difference between a trust and a 
debt, insofar as concerns the beneficiary and the creditor as the parties 
to whom are due performance of the obligations arising out of the 
trust and debt respectively, lies chiefly in the fact that the beneficiary 
of a trust has a beneficial interest in the trust property and the creditor 
has merely a personal claim against his debtor. A debt is not a trust 
and involves no fiduciary relationship or duty. Restatement, Trusts, 
§ 12. 

Whether a debt or trust was created as the result of a particular 
transaction depends upon the manifested intention of the parties. 
Walz v. State Bank, 211 Minn. 317, 1 N. W. 2d 375. The applicable 
rule for ascertaining such intention where one person pays money to 
another is: 

“. . . If the intention is that the money shall be kept or used 
as a separate fund for the benefit of the payor or a third person, a 
trust is created. If the intention is that the person receiving the money 
shall have the unrestricted use thereof, being liable to pay a similar 
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amount whether with or without interest to the payor or to a third 
person, a debt is created.” Restatement, Trusts, § 12, comment g. 

The relationship between the parties here was created by the ex- 
change of letters between the bank and defendant. Therefore, the in- 
tention of the parties as disclosed by the letters should be ascertained. 
The bank’s letter to defendant was in effect an offer to accept the drafts 
and credit the proceeds to Christofferson’s personal checking account. 
Defendant’s letter was an acceptance of the offer, to the effect that 
it had agreed to finance Christofferson’s livestock purchases. and would 
honor drafts for that purpose. The rule is that an acceptance of 
an offer results in a contract. Where an acceptance is upon condition, 
it is a rejection of the offer. Where the parties proceed with per- 
formance in accordance with a conditional acceptance, the condition 
is adopted as part of the contract between the parties. Johnson v. 
M. J. O’Neil, Inc., 182 Minn. 232, 234 N. W. 16; M. Samuels & Co. 
v. Zorbas, 182 Minn. 345, 234 N. W. 468. The terms of the accept- 
ance, whether conditional or otherwise, relate entirely to contractual 
relations between Christofferson and defendant. 

The letters betoken an intention to create a debt, not a trust. 
First, there is an entire absence in the letters passing between the bank 
and defendant of any express language for the creation of a trust. 
An express trust is one that is created by act of the parties. While 
the word “trust” need not be used in the instrument creating a trust, 
the language must be such that the essentials of a trust appear clearly. 
To constitute an express trust, there must be a designated trustee, a 
designated trust res, and a designated beneficiary. In addition, the 
rights and duties of the parties must be defined. Where all these 
essential elements appear, there is an express trust, even though the 
word “trust” is not used. Here, without determining whether the other 
elements of an express trust are present, it is: sufficient to hold that 
there is an entire absence of any provision in the letters segregating 
the proceeds of the drafts as a trust res. Where money paid to another 
’ is not required to be segregated by the payee and held as a separate 
fund for the benefit of the payor, there is no trust. Hjelle v. Veigel, 
169 Minn. 173, 210 N. W. 891. 


The language of the bank’s letter contemplated not only an ordi- 
nary debtor-creditor relationship between Christofferson and defend- 
ant, but a commingling of the proceeds of the drafts with Christoffer- 
son’s other funds so that there was no segregation thereof as a trust 
res. Ordinarily, where a consignor draws upon his consignee, with 
whom he does not have at the time funds for payment of the draft, 
and the parties contemplate that the draft shall be paid out of the 
proceeds of the goods shipped, the consignor upon acceptance of the 
draft by the consignee becomes indebted to him for the amount thereof. 
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Thereupon the relation of the parties is that of debtor and creditor. 
The liability of the consignor, as drawer, to the consignee, as drawee, 
does not rest upon the draft, but upon an implied obligation to in- 
demnify. Griffith v. Reed & Dixson, 21 Wend., N. Y., 502, 34 Am. 
Dec. 267; Turner, Wilson Co. v. Browder, 3 Ky. Op. 181. The bank 
stated that it would credit the proceeds of the drafts to Christofferson’s 
bank account. Its undertaking to credit Christofferson’s account with 
the proceeds of the drafts clearly connotes a loan from defendant to 
Christofferson. Walz v. State Bank, 211 Minn. 317, 1 N. W. 2d 375, 
supra. Under the circumstances, no other meaning can be attached 
to the language. 

By crediting Christofferson’s account with the proceeds of the 
drafts, the same were commingled with Christofferson’s other funds on 
deposit with the bank; or, more accurately, it should be said that the 
bank credits arising from the proceeds of the drafts were commingled 
with Christofferson’s other bank credits, to be disbursed by him upon 
checks drawn not as trustee for defendant, but in his own right, the 
same as the other bank credits possessed by him. Where the depositor 
of cash consents to commingling it with other funds of the depositee, 
the relationship resulting from the transaction is not that of trustee 
and beneficiary even though the deposit is for the latter’s benefit, but 
that of debtor and creditor. Shoemaker v. Hinze, 53 Wis. 116, 10 
N. W. 86. We held in Furber v. Barnes, 32 Minn. 105, 19 N. W. 
728, that where the money is kept intact the transaction is a bailment. 
Ordinarily, where money is deposited in a bank, the relation between 
the bank and the depositor is that of debtor and creditor. A deposit 
constitutes a loan by the depositor to the bank. The bank’s obligation 
is to pay the checks drawn on the depositor’s credit. That is the 
universal understanding between banks and their depositors arising 
from the customs of trade. Wasgatt v. First Nat. Bank, 117 Minn. 9, 
134 N. W. 224, 43 L. R. A., N. S., 109, Ann. Cas. 1913D, 416. 
Money deposited in a bank to become commingled with its other funds 
loses its identity. ‘The depositor becomes the owner of a bank credit 
and ceases to be the owner of the deposit. Rudgers v. Bankers Nat. 
Bank, 179 Minn. 197, 229 N. W. 90. The fact that the deposit is 
to be used for the benefit of the depositor does not change the relation- 
ship between the parties. Vining Co-op. Creamery Ass’n v. Peyton, 192 
Minn. 68, 255 N. W. 252 (a special account to take care of plaintiff’s 
running expenses) ; Campion v. Village of Graceville, 181 Minn. 446, 
232 N. W. 917 (moneys belonging to village sewer fund) ; Campion 
v. Big Stone County Bank, 177 Minn. 51, 224 N. W. 258 (money 
deposited in account designated “Village of Graceville [Street and 
Well Fund]” with understanding that the money deposited was to 
be used only for the purpose indicated) ; McKee (McKey) v. Paradise, 
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299 U.S. 119, 57 S. Ct. 124, 81 L. Ed. '75; In re Interborough Consol. 
Corp., 2 Cir., 288 F. 334, 32 A. L. R. 932; 1 Scott, Trusts, § 12.2. 
As said in Union Guardian Trust Co. v. Emery, 292 Mich. 394, 418, 290 
N. W. 841, 851, in holding a bank deposit commingled with other funds 
of the bank not a trust fund: “Unless the deposit is segregated, there 
is no trust.” 

By consenting to the deposit of the proceeds of the draft to Chris- 
tofferson’s account in which he carried his personal funds, defendant 
in effect agreed that the bank should become the owner of the funds 
and that it should give him a credit therefor as part of his other credits, 
with the consequence that the proceeds of the draft were commingled 
with the other credits which Christofferson had in the bank so as to 
become part of his personal account with the bank. In short, defendant 
agreed to an arrangement whereby Christofferson was not required to 
segregate the proceeds of the deposits as a separate fund to be held 
by him for its benefits. ‘The commingling of the bank deposits pre- 
cludes any trust relationship with respect thereto. Killoren v. First 
Nat. Bank, 8 Cir., 127 F. 2d 537. 


Defendant’s letter to the bank first states that it had agreed to 
finance Christofferson’s livestock purchases. T'o finance a business 
means to loan money to be used in conducting it. Fred G. Clark Co. v. 
F. C. Warner Co., 188 Minn. 277, 247 N. W. 225; Hobgood v. Ehlen, 
141 N. C. 344, 53 S. E. 857; State v. Walla Walla Fruit Growers, Inc., 
140 Wash. 94, 248 P. 54. The agreement to finance Christofferson’s 
livestock purchases plainly meant that defendant had agreed to loan 
Christofferson money to carry on that business. The statement in 
defendant’s letter that it had agreed to honor drafts for that purpose 
clearly means the purpose stated viz., that of loaning money to Chris- 
tofferson to conduct his business. A loan creates a debt, not a trust. 
The obligation of the borrower is-personal and contractual. It is one 
to repay. The lender parts with the entire legal and beneficial interest 
in the money loaned in exchange for the borrower’s personal obligation 
to repay. Like any other debtor, he has no beneficial interest in the 
money with which he parted. 


It thus seems clear from both letters that only a debtor-creditor 
relationship and not a trust was intended by the parties. 

2. If there can be any doubt whether the parties intended that 
Christofferson and defendant should sustain to each other a debtor- 
creditor rather than a trustee-beneficiary relationship, the doubt is 
set completely at rest by the practical construction which the parties 
placed on their transactions. 


%, Where the language of the parties does not t clearly show 


their intention, all the circumstances must be considered in order to 
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determine whether a debt or a trust was intended.” 1 Scott, Trusts, 
§ 12.2, p. 87. 

The rule of practical construction is resorted to to make clear 
what the language of the writing has left in doubt. Leslie v. Minne- 
apolis Teachers Retirement Fund Ass’n, Minn., 16 N. W. 2d 313, filed 
October 27, 1944. Parties to written instruments “may adopt their 
own interpretation of obscure or doubtful provisions and as between 
' themselves render clear and certain what their language has left in 
ambiguity.” First & American Nat. Bank v. Higgins, 208 Minn. 295, 
319, 293 N. W. 585, 597, supra. It was obvious to all concerned from 
_ the very beginning that the amounts of the drafts did not correspond 
with the amounts of Christofferson’s livestock purchases and that the 
amounts of the drafts exceeded the amounts realized from the 
livestock shipped. It was apparent that the money drawn in 
excess of the value of the livestock shipped was being appro- 
priated by Christofferson for purposes other than the purchase 
of livestock. The failure of Christofferson to apply the entire 
proceeds of the 259 drafts drawn over a period of about four and a 
half years—an average of at least one a week—to the purchase of live- 
stock strongly suggests that he was authorized to deal with the funds 
as his own money, as money lent to him, rather than that he was the 
trustee thereof, bound to apply the same for the purposes of the trust 
here asserted. Furthermore, defendant dealt with Christofferson 
throughout upon a debtor-creditor basis. As its agent, it charged 
him with selling expenses, including a commission, and credited him with 
the balances realized from the sales of livestock which he shipped to it 
and which it sold on his account. In their business relations there was 
no suggestion of any trust. 

The failure of defendant to assert any trust when it made the first 
settlement with Christofferson, about a year and a half after they 
entered upon their business relations, by taking his note for $3,100 
for overdrafts, is persuasive evidence that there was no trust. It must 
have been apparent then, as it was later, that Christofferson was 
without means to pay and that the bank, if defendant’s present claim 
is tenable, could be compelled to pay. The next step, about a year 
and a half later, was defendant’s compromise of its claim against 
Christofferson for half its face in order to get security. It is un- 
reasonable to believe that defendant threw off half the claim as un- 
collectible because it was without security when it could have collected 
the whole amount from the bank. These settlements were made with- 
out any demand of any kind upon the bank to pay and without even 
consulting it. The plain inference is that defendant deemed its only 
recourse to be the personal obligation of Christofferson to indemnify 
it, which it attempted to enforce; that it did not regard the bank as 
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being in any way involved; that Christofferson was not a trustee of 
the proceeds of the drafts; and, consequently, that the bank had not 
participated in any breach of trust by him as now claimed. The course 
of dealing between the parties clearly shows that a debt was intended 
and entirely negatives the existence of any trust. 

Nor is the bank liable for failure to see that Christofferson applied 
the proceeds of the drafts as he agreed. See, Campion v. Big Stone 
County Bank, 177 Minn. 51, 224 N. W. 258, supra. The obligation 
to apply the funds to the purposes of Christofferson’s business was a 
purely contractual one between him and defendant. A bank’s obliga- 
tion does not comprehend supervision of withdrawals by its depositors. 
Rodgers v. Bankers Nat. Bank, 179 Minn. 197, 220 N. W. 90, supra. 
It is preposterous to believe that the bank assumed any such obliga- 
tion for the compensation which it received, ten cents exchange per 
hundred dollars, or $135.55 in all. Of course, a bank may become 
liable for a trustee’s diversion or misappropriation of funds deposited 
by him as trustee by participating in the wrong or by paying out 
funds in violation of instructions from its depositor, as suggested in 
the Big Stone County Bank case. 

Numerous cases have been cited to us in which a trust has been 
sustained. Among them are such cases as Village of Monticello v. 
Citizens State Bank, 180 Minn. 418, 230 N. W. 889; Pierson v. Swift 
County Bank, 163 Minn. 344, 204 N. W. 31; and Stein v. Kemp, 132 
Minn. 44, 155 N. W. 1052. It is sufficient to say that in these cases 
the deposits were segregated to be applied for a specific purpose and 
were not to be commingled with the bank’s other funds to be disbursed 
by the depositor as his own funds. Other cases are cited involving 
deposits by trustees where the bank participated in the trustees’ mis- 
appropriations. Such cases are clearly not in point. We do not deem 
it necessary to enumerate them. ; 

Since there was no trust in this case, there must be a reversal. The 
bank is entitled to judgment as a matter of law. 

Reversed with directions to enter judgment on the counterclaim in 
favor of plaintiff. 





BANKING DECISIONS 


In this department are published each month all of the important déci- 
sions of the Federal and State Courts involving questions pertaining 
to the law of banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank Not Authorized Depository Accepting Deposit 
by Trustee Held Liable to Surety As 
Constructive Trustee 


American Surety Co. of New York v. First Nat. Bank in West Union; 
District Court, N. D. West Virginia, 57 Fed. Supp. 355 


A bank which is not an authorized depository, accepting deposit 
of bankruptcy funds with notice that trustee in bankruptcy is 
forbidden by Bankruptcy Act to make deposit, is held liable as 
constructive trustee to surety of trustee’s bond which paid amount 
of deposit, not only for the amount which surety paid but also for 
interest on that amount from date of payment. 

The provision of the Bankruptcy Act that suit shall not be 
brought by or against a trustee of a bankrupt estate subsequent to 
two years after estate is closed, was not before nor after its amend- 
ment by the Chandler Act, held applicable to action by surety to 
recover from bank as constructive trustee of moneys yongtally 
deposited by trustee. 


Action by the American Surety Company of New York against the 
First National Bank in West Union, W. Va., to recover on- account of 
loss of funds of a bankrupt estate its id? by the trustee in 
bankruptcy. 

Judgment for plaintiff in accordance with opinion. 

Walter Higgins, of New York City, and Robert R. Wilson, of Clarks- 
burg, W. Va., for plaintiff. 


Samuel A. Powell, of Harrisville, W. Va., for defendant. 

HARRY E. WATKINS, District Judge—The Circuit Court of 
Appeals of the Fourth Circuit has held the defendant bank liable to 
the plaintiff surety company for $4,050 paid by the surety company on 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 147. 
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account of funds of a bankrupt estate misappropriated by a trustee 
in bankruptcy. American Surety Co. of New York v. First Nat. Bank 
in West Union, W. Va., 141 F. 2d 411, 413. The case was remanded 
to this court for further proceedings in accordance with that opinion. 

The opinion makes it clear that the bank’s liability is based on the 
theory of a constructive trust; that it is liable as a constructive trustee 
for money of the estate which it received and which was converted. 
This relation of constructive trustee is created because of the bank’s 
participation in the breach of trust in wrongfully permitting the trustee 
to deposit such funds in a bank which it knew was forbidden by the 
terms of the trust to receive such funds. 

Plaintiff claims interest on the sum of $4,050 from — 26, 1938, 
the date it made payment of this amount to the successor trustee. 
Defendant says that interest should run only from date of the judgment 
against it in this court. 

In order to decide this question of interest it is important to look 
to the opinion of the Circuit Court of Appeals to understand the nature 
of the bank’s liability. The court said: 


‘‘The judge below was of opinion that there was no liability on the 
part of the bank either with respect to the checks cashed or those 
deposited in the personal account of the trustee, on the theory that, 
under the law as declared by the courts of West Virginia, it was 
essential to liability on the part of the bank that it should have par- 
ticipated in the misappropriation or with knowledge reaped some benefit 
therefrom, and that there was no evidence of such participation or 
benefit. The decision was based upon the decisions of the Supreme 
Court of Appeals of West Virginia in United States Fidelity & 
Guaranty Co. v. Home Bank, 77 W. Va. 665, 88 S. E. 109, and United 
States Fidelity & Guaranty Co. v. Hood, 122 W. Va. 157, 7 S. E. 2d 872. 

‘We would be in accord with the conclusions reached by the court 
below if the only principles here applicable were those controlling in 
the case of deposit and withdrawal of funds by an ordinary fiduciary, 
where nothing in the law forbids the deposit of the trust funds in the 
personal account of the trustee or in the bank in which the deposit 
is made. See our decision in Bank of Vass v. Arkenburgh, 4 Cir., 
55 F. 2d 130, and cases there cited. In such case the deposit does not 
of itself constitute a breach of trust on the part of the trustee of which 
the bank has notice. In the case of the deposit here involved, however, 
we think it clear that the deposit itself constituted a breach of trust 
on the part of the trustee of which the bank had ample notice, and that, 
upon the receipt of the deposit under such circumstances, the bank 
became a trustee ex maleficio of the amount so received and liable there- 
for as a trustee to the estate of the bankrupt. The rule applicable is that 
stated in A. L. I. Restatement of the Law of Trusts, sec. 324, Comment 
b, as follows: 

‘« “Tf a trustee commits a breach of trust in depositing trust funds 
in a bank and the bank when it receives the funds has notice of the 
breach of trust, the bank is liable for participation in the breach of 
trust, and is chargeable as a constructive trustee of the funds. 





THE BANKING LAW JOURNAL 135 


‘* «Thus, if a bank receives on deposit funds which it knows are 
trust funds and which it knows that the trustee is forbidden by the 
terms of the trust to deposit in the bank, it is liable for participation 
in the breach of trust, and is chargeable as a constructive trustee of the 
funds deposited.’ ’’ 


‘It is clear, we think, that, if the funds received by the bank can 
be held subject to a constructive trust, the bank itself must be held 
liable for the funds as a constructive trustee thereof. As said in Glasgow 
v. Nicholls, 124 Wash. 281, 214 P. 165, 168, 35 A. L. R. 419, quoted with 
approval in Fidelity & Deposit ‘Co. v. People’s Bank, supra (44 F. 2d 
[19, at page] 21): ‘A trustee de son tort does not escape liability to 
his cestui que trust by showing that he has disposed of the property, 
the subject of the trust. It may be that such disposition has placed the 
property in the hands of a bona fide purchaser for value, without notice, 
and the cestui cannot impress the trust upon the property in the hands 
of the ultimate holder of it; but, at the same time, the trustee de son tort 
is personally liable for the value of the property of the cestui which 
he has had in his possession, for he has converted the trust property, 
and although the cestui may not be able to follow the specific property 
and impress a trust upon it, he is nevertheless entitled to a judgment 
against the wrongdoing trustee.’ ’’ 


As such constructive trustee the bank should not only account to 
the surety company for the amount of $4,050 which the surety company 
paid on April 26, 1938, but is liable for interest on that amount from 
date of payment. 

The applicable rule is given in A. L. I. Restatement of the Law of 
Restitution, § 156, as follows: ‘‘Subject to the rules stated in sec, 157, 
a person who has a duty to pay the value of a benefit which he has 
received, is also under a duty to pay interest upon such value from the 
time he committed a breach of duty in failing to make restitution if, 
and only if: (a) the benefit consisted of a definite sum of money, or (b) 
the value of the benefit can be ascertained by mathematical calculation 
from the terms of an agreement between the parties or by established 
market prices, or (c) payment of interest is required to avoid injustice.”’ 

Under the doctrine of a constructive trust, the defendant is held 
liable as though it still held this money for the benefit of the plaintiff, 
assignee of the bankruptcy estate. Thereby, the defendant has received 
a benefit which, in contemplation of law, it still retains, and for which 
it must make restitution, even though it has converted the money 
received. 

Plaintiff is entitled to interest from the time the bank committed a 
breach of duty in failing to make restitution. Where there has been a 
conversion by the recipient, although entirely innocent, there is a breach 
of duty at the time of the conversion. The rule as to the time when such 
breach of duty occurs is stated in A. L. I. Restatement of Law of 
Restitution, § 156, Comment a, as follows: 
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‘*a, Breach of duty. Before the time when the recipient of a benefit 
has been tortious or otherwise at fault normally he is liable only to the 
extent that he has benefited from the use of what he has received ... .’’ 

**A person does not necessarily commit a breach of duty to make 
restitution by being in possession of things to which another is entitled, 
or by having received a benefit for which he should pay. Thus where 
he receives property from another because of a mistake of the other 
or where he is the beneficiary of the payment of a debt by the other 
of which he does not know, he does not commit a breach of duty to make 
compensation therefor. Where restitution is due because of the 
rescission of a transaction for fraud or duress, there is a breach of the 
duty of restitution at the time of the transaction; where it is rescinded 
for mistake, there is a breach of duty upon notice of the facts (see see. 
63) ; where there has been a conversion, innocent or otherwise, by the 
recipient, there is a breach of duty at the time of the conversion (see sec. 
128) although interest may be computed from a later time (see Comment 
e on sec. 157) ; in other situations normally there is no breach of duty 
until the recipient has notice of the facts because of which the duty 
exists.’” (Comment e on sec. 157 relates to cases where the subject 
matter increases in value after the conversion, and damages are allowed 
for the increased value, in which event it would not be just to allow 
interest on this increased value from date of conversion). 


In see 157, Comment e, the same author says: ‘‘In actions for 
restitution brought because of the conversion of chattels, the measure 
of restitution is the value of the chattels, together with, ordinarily, 
interest from the time of the conversion.’’ To same effect see 65 C. J. 
p. 141, Trover and Conversion, §§ 254-255, citing in note 44, the case of 
Pittsburgh & W. Va. Gas Go. v. Pentress Gas Co., 84 W. Va. 449, 100 
S. E. 296, 7 A. L. R. 901.- See also Cranmer et al. v. McSwords et al., 
26 W. Va. 412. See also 96.A. L. R. pp. 74-109, and West Virginia cases 
there cited, including Pine & Cypress Mfg. Co. v. American Eng. & C. 
Co., 97 W. Va. 471, 125 S. E. 375. In the latter case the defendant 
unloaded and took possession of lumber without authority of owner and 
for three months treated it as its own property. Point 3 of the syllabus 
is as follows: ‘‘Any distinet act of dominion wrongfully exerted over 
the property of another;iand in denial of his rights, or inconsistent 
therewith, may be treated as a ‘conversion,’ and it is not necessary that 
the wrongdoer apply the property to his own use. And when such 
conversion is proved the plaintiff is entitled to recover irrespective of 
good or bad faith, care or negligence, knowledge or ignorance.’’ The 
defendant was held liable in an action of assumpsit for the market 
value of the lumber at the time of the conversion, together with interest 
thereon from said time. See also Ferguson v. Union Nat. Bank of 
Clarksburg, W. Va., 4 Cir., 126 F. 2d 753. 

Furthermore, I see no merit in the bank’s claim that the amount 
of the benefit received did not consist of a definite amount of money 
within the rule stated above. In wrongfully receiving the sum of $4,050 
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it then and there became chargeable as a constructive trustee of a 
definite amount of money. 

After the decision in the Court of Appeals, defendant moved for 
leave to file an amended and supplemental answer under Rule 15(a) 
and (d), Federal Rules of Civil Procedure, 28 U. S. C. A. following 
section 723ce. In this new pleading it is asserted that this action is 
barred by the limitation prescribed by the Bankruptcy Act, 11 U. 8. C. A. 
§ 29, sub. d, ‘‘in force at the time plaintiff’s cause of action arose, and 
which provided that ‘Suits shall not be brought by or against a trustee 
of a bankrupt estate subsequent to two years after the estate has been 
closed’, and as amended by the Chandler Act so as to read ‘Suits shall 
not be brought against a person who has acted as a receiver or trustee 
of a bankrupt estate, upon any matter arising in connection with the 
administration thereof, subsequent to two years after the estate has been 
closed.’ ’’ Plaintiff objected to the filing of this new pleading. I am 


of the opinion that such objection should be sustained for the following 
reasons : 


1. The supplemental pleading does not set forth ‘‘transactions or 
occurrences or events which have happened since the date of the pleading 
sought to be supplemented’’ within the meaning of Rule 15 (d) of 
Federal Rules of Civil Procedure. 


2. If such motion is made under Rule 15 (a) of the Federal Rules 
of Civil Procedure, such motion comes too late, and under all the 
circumstances of the case should be denied. 


3. If defendant relies upon the West Virginia statute of limitations, 
as indicated in the second paragraph on page 17 of its brief, such matter 
is res adjudicata. The defendant pleaded the West Virginia statute of 
limitations as its first defense in its original answer. This defense was 
decided adversely to the defendant and no appeal taken to the ruling 
of the court on this question. 


4. The supplemental pleading does not state a good defense. 
Neither Section 11, sub. d, 11 U. 8, C. A., Section 29, sub. d, Bankruptey 
Act, nor the same section as amended by the Chandler Act (September 
22, 1938) is applicable to the facts in this case. 

5. The circumstances of the case and the contents of the amended 
and supplemental answer are such that the court in its discretion should 
not permit the filing of such pleading at this late date. 

Prior to the Chandler Act, the limitation statute applied only to 
causes of action existing before bankruptcy but did not apply to a cause 
of action arising after bankruptcy, in the course of administration. 
This was decided in Stanolind Oil Co. v. Logan, 5 Cir., 92 F. 2d 28, 
certiorari denied 302 U. S. 763, 58 S. Ct. 409, 82 L. Ed, 592. 

It is obvious that the limitation provided by the Chandler Act 
relates only to suits ‘‘against a person who has acted as a receiver 
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or trustee of a bankrupt estate.’’ This is a suit by a surety company 
against a third party. 

Rule 15 (d) Federal Rules of Civil Procedure, relating to supple- 
mental pleadings, provides that ‘‘Upon motion of a party the court 
may, upon reasonable notice and upon such terms as are just, permit 
him to serve a supplemental pleading setting forth transactions or 
occurrences or events which have happened since the date of the pleading 
sought to be supplemented.’’ Plaintiff urges that this court held for 
the defendant upon the theory that West Virginia law was controlling, 
whereas, upon appeal, it is said that the court of appeals held that the 
ease ‘‘involved a question of federal law under the provisions of the 
Bankruptcy Act, rather than a local law,’’ and applying such law, 
found for the plaintiff. Defendant contends that these facts constitute 
transactions, occurrences and events which happened since the date of 
the filing of its original answer, which entitles it to assert a new defense 
made applicable by the surprise experienced in the decision of the court 
of appeals. I can see no merit in this reasoning, which, if followed to its 
logical conclusion, would permit many cases to be tried by piecemeal 
without any justification therefor. The opinion of the Court of Appeals 
makes it-clear that while the federal law is applicable, its conclusions 
are not in conflict with the West Virginia cases cited. 

This case has been delayed too long and it is now time to enter a 
final order therein. Judgment may be entered for plaintiff for the 
sum of $4,050, with interest thereon from April 26, 1938, the date of 
payment by the surety company. 


Holder of Note Cannot Accelerate Maturity Date of 
Installment Note Where No Unpaid Matured 
Installments Due 


Cook v. Service Finance Corporation, Supreme Court of Texas, 183 
S. W. Rep. (2d) 436-437 


Statute providing that holder of a negotiable instrument may 
sue thereon in his own name, and that payment to him in due course 
discharges the instrument, does not authorize legal holder of install- 
ment note who has been paid delinquent installments by indorser to 
accelerate maturity dates of installments not due, and bring suit 
thereon, both for amount due holder and for amount due indorser. 

Indorser of note payable in installments paid delinquent install- 
ments due on note after default in payment by maker of note. 
Subsequent to receipt of payments by indorser, holder brought suit 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 840. 
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for unpaid balance of note remaining due, under a default maturity 
clause contained in note. At time of suit by holder of note there 
were no unpaid installments due. 

It was held that holder had no right to accelerate due date of note. 
The statute providing that an instrument paid by a party secondarily 
liable is not discharged, but that party so paying is remitted to his 
former rights as regards all prior parties, was enacted for benefit 
of party secondarily liable who pays obligation of such instrument 
to holder and not for benefit of holder. The legal holder of install- 
ment note having been paid delinquent installments by indorser was 
not authorized by statute, providing that ‘‘holder of a negotiable in- 
strument may sue thereon in his own name, and that payment to 
him in due course discharges the instrument,’’ to accelerate maturity 
dates of installments not due and bring suit thereon, both for amount 
due holder and for amount due indorser. 


Action by the Service Finance Corporation against M. J. Cook for 
the balance due on a note and foreclosure of a chattel mortgage lien. 
To review a judgment of the Court of Civil Appeals, 179 S. W. 2d 580, 
affirming a judgment for plaintiff, defendant brings error. 

Judgments of the Court of Civil Appeals and of the district court 
reversed and cause remanded. 

Russell A. Bonham and Mary Nan Bonham, both of Houston and 
Guy E. Bonham, of San Antonio, for petitioner, 

Harry J. Polk, of San Antonio, for respondent. 


CRITZ, J.—On December 24, 1942, M. J. Cook executed and 
delivered to United Amusement Company a promissory note in the 
principal sum of $1,500. This note was payable in eighteen monthly 
installments, beginning on January 24, 1943, and ending on June 24, 
1944. The first seventeen installments are for $83.50, and the eighteenth 
installment is for $80.50. The above note contains a default maturity 
clause, which in substance provides that default in the payment of any 
installment thereon when due shall mature the entire note, at the option 
of the holder, and without notice or demand. After the execution and 
delivery of the above note, Service Finance Corporation became the 
holder thereof. : 

It appears that M. J. Cook paid the installments of $83.50 each due 
on the above note on the 24th days respectively of January, February, 
and March, 1943, but wholly made default in the payment of the in- 
stallment due on the 24th day of April, 1943, and all subsequent 
installments. 

On July 7, 1948, Service Finance Corporation filed this suit in the 
District Court of Bexar County, Texas, against M. J. Cook. In its 
petition in such suit, Service Finance Corporation alleges the payments 
and default of Cook as above detailed, and says that it has declared the 
unpaid balance of said note fully due and payable. In this connection, 
however, it appears that one J. W. Day was endorser on the note here 
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involved, and that in response to demand by Service Finance Cor- 
poration he, Day, had paid to it all unpaid installments on this note 
which had matured at the time this suit was filed. . It further appears 
that Service Finance Corporation had accepted such payments from 
Day at a time when it had never exercised its option to declare the 
unpaid, unmatured installments of this note matured or due and 
payable. 

From the statements we have made it is evident that at the time this 
suit was filed; and at the time Service Finance Corporation attempted 
to exercise its option to accelerate the due dates of the unpaid install- 
ments due on this note, there were no unpaid matured: installments. due 
to it. It is true that some of the matured installments had been paid 
by an endorser or party secondarily liable, but, in so far as any interest 
of the holder, Service Finance Corporation, was involved, all past due 
installments had been paid. To our minds such a record will not 
justify a holding that Service Finance Corporation had the right to 
accelerate the due dates of the unpaid installments of this note. 

The opinion of the Court of Civil Appeal holds that Service Finance 
Corporation had the right to accelerate the due dates of all unpaid 
installments due on this note, because of the provisions of Section 121, 
Article 5939, Vernon’s Annotated Civil Statutes. So far as pertinent 
here, this statute provides: ‘‘Where the instrument is paid by a party 
secondarily liable thereon, it is not discharged; but the party so paying 
it is remitted to his former rights as regards all prior parties, and he 
may strike out his own and all subsequent indorsements, and again 

A reading of this statute 
clearly shows that it was enacted for the benefit of the party secondarily 
liable on a negotiable instrument, who pays the same to the holder. 
Fox v. Kroeger, 119 Tex. 511, 35 S. W. 2d 679, 77 A. L. R. 663. 

The opinion of the Court of Civil Appeals holds that Service Finance 
Corporation, as the legal holder of this entire note, had the right to 
accelerate the maturity dates of the installments not due, and bring 
suit thereon, both for the amount due it and the amount due Day, 
because of the provisions of Section 51 of Article 5935, Vernon’s 
Annotated Civil Statutes. This statute reads as follows: ‘‘The holder 
of a negotiable instrument may sue thereon in his own name and pay- 
ment to him in due course discharges the instrument.’’ We will not 
attempt a detailed construction of this statute; it is sufficient to say that, 
under the facts of this record, it cannot be construed.so as to authorize 
Service Finance Corporation to accelerate the maturity dates of the 
unpaid installments of this note, when at the time of such acceleration 
there were no installments past due in so far as it was concerned. 

The judgments of the Court of Civil Appeals and district court are 
both reversed, and this cause is remanded to the district court for 
further proceedings. 
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Nos. A1206, 207 


CRITZ, J.—This is a companion case to Cause No. A-205, 183 8S. W. 
2d 436 this day decided by this Court. From a legal standpoint, the 
facts of the two cases are the same, and both cases involve exactly the 
same law questions. We have this day reversed the judgments of the 
Court of Civil Appeals and district court in Cause No. A-205, and 
remanded that cause to the district court. 

For the reasons stated in our opinion in Cause No. A-205, the 
judgments of the Court of Civil Appeals and district court in this 
cause are reversed, and this cause is remanded to the district court. 


Bank Receipi Stating Rights of Third Party to 
Withdrawals from Contents of Safe Deposit Box 
Did Not Create Joint Bank Account 


In re Copeland’s Estate, Court of Appeals of Ohio, 58 N. E, Rep. 
(2d) 64 


The deposit of money in a safe deposit box, located in a bank and 
rented by the depositor, does not create a debtor-creditor relation 
between the bank and depositor, and does not divest the depositor 
of title and control of money, notwithstanding that key to such box 
is left with the bank. 

Where receipt issued by the bank to the depositor, contained a 
statement that the money was subject to withdrawal by a third party, 
and the notation ‘‘or Gusta Norris (the third party) or the survivor,’’ 
said statement appearing after the depositor’s name on the box- 
holder record kept by the bank, together with statements by the 
depositor to the effect that such third party was to have the money 
immediately or at depositor’s death, it was held that such statement 
created a right in the third party to withdraw such money during the 
life of the depositor. It did not however create a joint bank account 
between the depositor and the third party, with the attending 
incident of survivorship. 


Proceedings in the matter of the estate of Thomas E. Copeland 
deceased, on exception by Gusta Norris to the inclusion of certain 
currency in the inventory and appraisement of decedent’s estate. From 
a judgment of the probate court finding that a tenancy in common 
existed and dividing the currency equally between administrator and 
exceptor, administrator and exceptor each appeal.—|[Editorial State- 
ment. | 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 608. 
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Reversed and judgment rendered for administrator. 
Woolley & Rowland, of Athens, for exceptor. 
Harold J. Rose and John W. Bolin, both of Athens, for administrator. 


METCALF, J.—Thomas E. Copeland, a resident of Athens county, 
Ohio, died intestate on June 21, 1942, leaving $5,650 in currency in his 
safe-deposit box in the First National Bank of Amesville, Athens 
county, which was included in the inventory and appraisement of his 
estate. To that item Gusta Norris, his niece, filed exceptions in the 
Probate Court, claiming this currency by virtue of a contract with 
Copeland whereby Copeland, in consideration of services performed 
and to be performed, agreed she should have, own and use this money. 
The administrator denied that any contract existed between Copeland 
and exceptor.. 

The Probate Court found that a tenancy in common existed and 
divided the currency equally between the administrator and exceptor. 
From this finding and judgment each party appealed to this court, 
both appeals now standing on questions of law. 

Motions: for a new trial were filed by both parties on January 13, 
1948, within three days from the delivery of the written opinion by the 
trial court to counsel’s respective offices although the opinion was never 
filed in the trial court, was not journalized and does not appear in the 
record or among the papers. 

On February 19, 1943, the trial court journalized its finding in the 
same entry with the judgment, and on this date the respective parties 
refiled their motions for a new trial. All of the motions were overruled 
on this date. Between the delivery of the written memoranda of the 
court’s decision and the journalizing of the finding, the court, upon 
the request of counsel for exceptor, signed a separate finding of fact 
and law under date of February 10, 1943. No reference is made to this 
separate finding, either on the docket or in the journal, other than on 
that date there appears in the transcript of docket entries, the notation, 
‘‘statement of facts of exceptor filed.’’ Counsel for exceptor maintain 
that inasmuch as no motion for a new trial was filed by the administrator 
within the prescribed time from the signing of the separate finding of 
law and fact by the trial court, this court is precluded from considering 
this case on the weight of the evidence. It is clear that counsel for both 
parties were, out of abundant precaution, doing everything possible to 
protect their respective rights in the refiling of the motions for a new 
trial. They were trying to conform to the pronouncement in the case 
of In re Estate of Lowry, 140 Ohio St. 223, 42 N. E. 2d 987, and 
apparently were of the belief, by reason of the established principle 
that the court speaks only through its journal, that in order to preserve 
their rights the motions should be refiled upon the journalization of the 
finding and decision of the trial court. 
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Appreciating the confusion that exists in Ohio surrounding the due 
filing of a motion for a new trial, especially in view of the Lowry case, 
supra, this court is not going to add further to the uncertainty by 
holding that a third motion for a new trial should have been filed upon 
the signing of the separate finding of fact and law which was not 
journalized. It is our considered opinion that in order for the finding 
of the court in an action at law without the intervention of a jury, 
to be equivalent of a verdict of a jury, it must meet the requirement 
of Section 11420-17, General Code, which among other things provides 
that the verdict and finding of a jury must be entered in the journal 
and filed with the clerk. The administrator having filed a motion for a 
new trial within the prescribed time of the entry journalizing the find- 
ing of the court, the same was duly filed. | 

The record discloses that Thomas E. Copeland had been an elderly 
bachelor living in the home of an acquaintance of the same status; and 
that as his health began to fail, exceptor who lived in the adjoining 
county visited him from one to three times a week over a period of several 
months and performed services such as looking after Copeland’s 
laundry, preparing food and keeping his bed and body clean. The 
evidence also shows that others of his next of kin visited Copeland and 
helped him to the extent the distance between their homes would 
permit. There was a friendly relationship existing between Copeland 
and all of them. 

Decedent had no bank account. He kept his money in currency, in 
a safe-deposit box, paying rental therefor, but at all times concerned 
here left the key with the bank. On April 2, 1942, he requested the 
cashier of the bank to bring him the contents of his box which consisted 
of the currency in question. After some conversation he instructed the 
cashier to take the currency back to the box, the cashier giving the 
following receipt which was found among Copeland’s effects after his 
decease : 


‘* April 2, 1942. 
‘‘Received of Thomas Copeland five thousand six hundred fifty 
dollars for placing in safe deposit box No. 67 in First National Bank 
Amesville to be subject to withdrawal by Gusta Norris. 
‘*F. L. Thomas, Cashier.’ 


The cashier added to the typewritten name of ‘‘Thomas Copeland’’ 
on the looseleaf record kept by the bank of its boxholders, by writing 
in ink the following notation, ‘‘or Gusta Norris or the survivor.’’ 
No withdrawal was made by either Copeland or exceptor and exceptor 
never visited the bank until a few hours before the funeral of Copeland 
when she came to inquire how the money was placed. 


Mr, Thomas, the cashier was called as a witness by exceptor and 
testified to the circumstances surrounding his visit to Copeland with the 
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currency and the return thereof to the safe-deposit box, the execution 
of the receipt and the notation on the record. His testimony was, in 
effect, that he inquired of Copeland what he intended to do with this 
currency; that he pointed out to Copeland the danger by way of fire 
or otherwise of having this much currency about him; that he might 
live a long time and need some of this money; and that Copeland stated 
that he was going to keep this currency on his person because he wanted 
no lawyers or court to get any of his money, that he was making out a 
list of how his money should go, that Gusta Norris, the exceptor here, 
was to divide it fof him, and that if anything happened to the money 
it would happen to him because it would be right in his clothes. 

As a result of their conversation Copeland decided to let Thomas 
take the currency back, with the statement, ‘‘if anything happened to 
him it was to be paid over to Gusta Norris.’’? Thomas further testified 
that Copeland did not instruct him to place the ink notation on the 
record referred to above, but that he did so because he ‘‘thought it 
would cover the case.”’ 

Another witness testified that Copeland subsequently stated ‘‘he had 
sent the money back and he had fixed the money for Gusta Norris to 
draw.’’ Exceptor’s husband testified that Copeland said ‘‘he was 
going to fix this money and either give it to her (exceptor) or fix it so 
she could get it for the services done; what she was doing for him and 
what he expected her to do until his death’’; and that at another time 
Copeland handed the receipt to her and said ‘‘I have fixed this paper 
which gives you the money .. . it is yours, sister, it gives it to you.’’ 

The proffered testimony of exceptor, while not to the same trans- 
action testified to by the cashier, is to the effect that Copeland was to 
‘‘either get the money . . . for her or have it fixed . . . so that she could 
draw it at any time,’’ and that after the transaction with the cashier 
Copeland gave her the receipt and said ‘‘she could take that to the bank 
and get the money at any time.’’ The exclusion of this testimony by the 
trial court was not prejudicial for it added nothing to the essential 
element of delivery. 

As to the insufficiency of these statements of Copeland to prove 
delivery, see Atchley, Ex’r, v. Rimmer, 148 Tenn. 303, 323, 255 S. W. 
366, 372, 30 A. L. R. 1481, 1491; and Reynolds v. Kenney, Adm’r, 87 
N. H. 313, 179 A. 16, 18, 98 A. L, R. 751, 754, quoted from with 
approval in Bolles v. Toledo Trust Co., Ex’r, 132 Ohio St. 21, 4 N. E. 
2d 917. 

Since it is strongly urged by counsel for exceptor that this case is. 
governed by the decided cases in Ohio relative to joint bank accounts, 
with the attendant incident of survivorship, we should look to those 
cases to determine whether Copeland, by his contract with the bank, 
either vested Gusta Norris with a present interest in the currency 
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‘sufficient, for her to take as the survivor or whether by this contract he 
completed the gift of the currency to her. 

In such class of cases the Supreme Court of Ohio has adopted the 
contract theory as distinguished from the gift or trust theory followed 
in many jurisdictions. This contract theory simply means that there 
is a joint-deposit contract in such form that the execution thereof by the 
depositor and the bank supplies the essentials of a completed gift. 
Or, as expressed in slightly different language, the delivery which must 
accompany an ordinary gift is rendered unnecessary by the contract by 
which the bank becomes obligated to both donor and donee. Annotation 
in 48 A. L. R., 206. A deposit in a bank account creates the relationship 
of debtor and creditor. The title to the money deposited passes from the 
depositor to the bank. The depositor loses control and dominion over 
the money deposited and the bank becomes a debtor to the depositor in 
the amount of the deposit. The depositor is then in a position to so contract 
with the bank that a third party is vested with a present interest in the 
debt that will, if unrevoked, survive the death of the depositor. 

One of the first decisions of the Supreme Court of Ohio under the 
contract theory is the case of Cleveland Trust Co. v. Scobie, Adm’r, 114 
Ohio St. 241, on page 247, 151 N. E. 373, on page 375, 48 A. L. R. 182, 
wherein this pertinent language is used: 

‘‘In this kind of deposit the title to the money deposited passes to 
the bank from the depositor. The depositor is not entitled to have the 


identical thing deposited returned to him, but the bank becomes the 
depositor’s debtor in the amount of the deposit.’’ 


This same principle runs through all the Supreme Court cases of 
‘Ohio where the contract theory is pronounced. Attention is called to 
the case of In re Estate of Hutchison, 120 Ohio St. 542, 166 N. E. 687. 
There it was the contract by and between the creditors on the one side 
and the debtor, the corporation, on the other. Again in the case of 
Oleff, Adm’r, v. Hodapp, Gdn., 129 Ohio St. 432, 195 N. E. 838, 98 
A. L. R:.764, the relationship of debtor and creditor existed between the 
depositor and the building and loan association. The same is true in 
the case of Sage, Ex’r v. Flueck, 182 Ohio St. 377, 7 N. E. 2d 802. In 
that case, where a bank instead of a building and loan association was 
involved, the court had this to say on page 380 of 132 Ohio St., on 
page 804 of 7 N. E. 2d: ‘‘Upon acceptance of the deposit, title to the 
money as specie passed... to the bank . . . the bank became their debtor, 
and they, in turn, became the bank’s creditors to the extent of the amount 
of the deposit.’’ The same relationship of debtor and creditor existed 
in the case of In re Estate of Fulk, 186 Ohio St. 233, 24 N. E. 2d 1020. 
In Berberick v. Courtade, 1837 Ohio St. 297, 28 N. E. 2d 636, the court 
held that it was the contract pertaining to the deposit with the financial 
institution that governed the property passing by this contract and not 
any deed of gift. 
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The latest pronouncement affecting contracts that permit the survivor 
to take the joint deposit is the case of Rhorbacker, Ex’r, v. Citizens 
Building Ass’n Co., 138 Ohio St. 273, 34 N. E. 2d 751, 185 A. L. R. 988. 
The syllabus in that case is premised upon the relationship of creditor 
and debtor existing between a depositor and a financial institution. The 
court says on page 275 of 138 Ohio St., on page 752 of 34 N. E. 2d, 135 
A. L. R. 988, ‘‘here, the relationship of creditor and debtor existed 
between [the depositor] and the Citizens Building Association Company.’’ 
In referring to the contract between the depositor and the survivor, the 
court said that such participation is not always required. In other words, 
the court definitely held that it was the contract between the depositor, 
the creditor, and the banking institution, the debtor, that controlled. 

The relationship between Copeland and the First National Bank 
of Amesville was not that of debtor and creditor. Copeland was at all 
times entitled to have the identical currency placed in the safe-deposit 
box returned to him. The bank in no way took title to the money as 
would have been the case had the money been deposited in an account. 
Therefore it was not possible for Copeland by contract with the bank, 
in the manner attempted, to complete any transfer he intended to 
make of the currency, effective after his death, to Gusta Norris, regard- 
less of whether she was to have it, as she claims, outright, or was to dis- 
tribute it, as testified by the cashier, in lieu of administration. 

It is said in 5 Ohio Jurisprudence, 376, Section 83, in discussing 
safe-deposit boxes or vaults provided by a bank to be used by its 
patrons, that the bank ‘‘has no control over the contents of its vaults, 
and is not concerned with contracts made by its patrons with respect 
to the contents of the vaults, whether made before or after the deposit. 
The relation between it and its patrons is that of landlord and tenant 
and the tenant may do with the contents of the box as he pleases.’’ 

In 6 American Jurisprudence, 479, Section 407, the relationship of 
the parties is defined as follows: 


‘It appears generally to be well settled that where a safe-deposit 
company leases a safe-deposit box or safe and the lessee takes possession 
of the box or safe and places therein his securities or other valuables, 
the relation of bailee and bailor is created between the parties to the 
transaction as to such securities or other valuables. . . .’’ 


In Carples v. Cumberland Coal & Iron Uo., 240 N. Y. 187, 148 N. E. 
185, 39 A. L. R. 1211, in discussing this relationship it was pointed 
out that while the status of the safe-deposit company is in some respects 
that of bailee, it is, in others, not much different than that of landlord. 

Many jurisdictions designate the relationship as that of landlord and 
tenant, others as bailee and bailor, but in no jurisdiction do we find 
any cases fixing the relationship as debtor and creditor. Permitting the 
keys to the box to remain with the bank was for the convenience of Cope- 
land and may have had some bearing on the degree of care to be exercised 
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by the bank but did not make it a debtor to Copeland. Neither does 
the fact that the contents of the box was currency change this rela- 
tionship. 

This case does not come within that class of cases wherein the 
survivor is permitted to take by reason of a contract of deposit. Here 
decedent placed his own money in his own safe-deposit box and arranged 
only that his niece should have the right to make withdrawals. This 

right terminated upon the death of Copeland. Bender v. Cleveland 
‘ Trust Co., 123 Ohio St. 588, 176 N. E. 452. Neither does the record 
divulge compliance with the procedure and requirements which the law 
says are essential to the completion of a valid gift inter vivos. Bolles v. 
Toledo Trust Co., Ex’r, supra. 

The judgment of the Probate Court must be reversed and judgment 
rendered for the administrator. : 

Judgment reversed. 


McCURDY, P. J., and GILLEN, J., concur. 


Acceptance of Benefits Under Will by Wife Constitutes 
Election Precluding Right to Stock Held Jointly 


Thurlow v. Thurlow, Supreme Judicial Court of Massachusetts, 56 N. E. 
Rep. (2d) 903 


A person who takes any beneficial interest under a will is held 
thereby to confirm and ratify every other part of the will. 

Widow accepted benefits under her husband’s will setting up a 
trust fund for widow with right to use both income or principal 
thereof during her life, including therein stock held by husband and 
wife as joint tenants. Husband disposed of remainder interest in 
stock after death of widow to wife’s nephew. Upon widow’s death 
her administrator claimed stock. Petitioner, nephew, claimed that 
title to stock was in him by virtue of provision in will. 

It was held that the widow’s election to take under her husband’s 
will, was after her death to be regarded as a finality, and it was too 
late for her estate to claim a survivor title to the stock. 


Petition by Randolph L. Thurlow against Oscar G. Thurlow, ad- 
ministrator with the will annexed of the estate of Amanda D. Lunt and 
also in his individual capacity to require him to pay over to petitioner 
the proceeds of the sale of certain shares of stock which have been sold 
by him as assets of the estate. Decree for respondent and petitioner 
appeals. 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 1609. 
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Reversed and decree entered granting relief prayed for. 
R. E. Burke, of Newburyport, for petitioner. 
E. Foss, of Newburyport, for respondent. 


QUA, J.—This petition is brought against the respondent in his 
capacity as administrator with the will annexed of the estate of Amanda 
D. Lunt, late of Newbury, and also in his individual capacity, to require 
him to pay over to the petitioner the proceeds of the sale of 62 shares 
of stock in Towle Manufacturing Company, which have been sold by 
him as assets of the estate. The petitioner claims that title to the stock 
was in him by virtue of a provision contained in the will of George W. 
Lunt, deceased husband of Amanda. 

The Lunts were an elderly couple possessed of a substantial property, 
a large part of which consisted of savings bank deposits in their joint 
names. The husband died in 1938 and the wife in 1948. They had no 
children. The petitioner was a nephew of Mrs. Lunt. In his younger 
years he had lived with the Lunts much of the time and had worked on 
Lunt’s farm. His relations both with his aunt and with his uncle by 
marriage had been intimate and affectionate. The Towle stock at all 
material times stood in the names of ‘‘George W. or Amanda D. Lunt 
or survivor.’’ We therefore assume in favor of the respondent that this 
stock was held by husband and wife in some form of joint tenancy, so 
that upon the death of the husband before that of the wife title thereto 
would have become vested in the wife (see Phelps v. Simons, 159 Mass. 
415, 34 N. E. 657, 38 Am. St. Rep. 430; Splaine v. Morrissey, 282 Mass. 
217, 184 N. E. 670) and would have passed to the respondent as her 
administrator, if it had not been for another factor involved in the 
contention of the petitioner, which raises the decisive issue in the case. 
This contention is that George W. Lunt by his will, which was admitted 
to probate in 1938, purported to deal with this stock as his own absolute 
property and as such included it in the residue of his estate, which he 
set up as a fund for the benefit of his wife during her life; that he 
specifically bequeathed the stock to the petitioner at his wife’s death; 
and that the wife, after the death of the husband, accepted the provisions 
of the will made for her benefit with full knowledge of all material facts 
and therefore became estopped, and that her administrator is likewise 
estopped, from asserting any interest in the stock at variance with the 
disposition of it made in the husband’s will. The Probate Court, with- 
out making any express findings of fact, dismissed the petition, thereby 
rejecting the petitioner’s contention. The evidence is reported. 

It is a well-settled rule ‘‘that if any person shall take any beneficial 
interest under a will, he shall be held thereby to confirm and ratify every 
other part of the will, or in other words, a man shall not take any 
beneficial interest under a will, and at the same time set up any right 
or claim of his own, even if otherwise legal and well founded, which 
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shall defeat, or in any way prevent the full effect and operation of every 
part of the will.’’ Hyde v. Baldwin, 17 Pick. 303, 308. ‘‘The main 
principle was never disputed, that there is an obligation on him who 
takes a benefit under a will or other instrument to give full effect to that 
instrument under which he takes a benefit; and if it be found that that 
instrument purports to deal with something which it was beyond the 
power of the donor or settlor to dispose of, but to which effect can be 
given by the concurrence of him who receives a benefit under the same 
instrument, the law will impose on him who takes the benefit the 
obligation of carrying the instrument into full and complete force and 
effect.’’ Lord Hatherley in Cooper v. Cooper, L. R. 7 H. L. 53, 69, 70, 
cited in Noyes v. Noyes, 233 Mass. 55, 59, 123 N. E. 395, 396.1 

The will of George W. Lunt, after a provision for the payment of 
debts and funeral expenses and a legacy to Amanda D. Lunt of all his 
household furniture and furnishings and wearing apparel, continued 
as follows: ‘‘3. All the rest, residue and remainder of my estate, real 
and personal, and wheresoever situate, I give, devise and bequeath to my 
said wife, Amanda D. Lunt, in lieu of dower or widow’s allowance, with 
power to use the net income during her life, and such part or parts of 
the principal from time to time, as she, in her judgment, deems necessary 
for her comfort, support and maintenance, her judgment of the necessity 
for such use to be final and controlling, and I direct her to keep the 
same separate and distinct from her own estate, and whatever may be 
left unexpended at her death, after the payment of the expenses of her 
last illness and burial, I give, devise and bequeath as follows:—’’. Then 
comes a specific devise of certain real estate to the present petitioner 
and thereafter the legacy of the Towle stock to the petitioner in these 
words, ‘‘To said Randolph L. Thurlow my shares of stock in the Towle 
Manufacturing Company of said Newburyport.’’ This in turn is 
followed by another legacy to another nephew of Mrs, Lunt in: these 
words, ‘‘To Ralph L. Thurlow of said Newburyport, my shares of stock 
in the First and Ocean National Bank of said Newburyport.’’ Then 
come a small legacy and a gift of the ultimate remainder to the 
testator’s sister. 

Not only did the testator make his specific bequest over of the Towle 
stock to the petitioner as ‘‘my shares’’ in the same words in which he 
made a similar bequest over to another nephew of the bank stock which 
stood wholly in his own name, but the form of paragraph 3 quoted in 
part above shows that he made both bequests out of ‘‘whatever . . 


+Other decisions in this Commonwealth illustrating this principle are Ward v. 
Ward, 15 Pick. 511, 526; Fitts v. Cook, 5 Cush. 596; Smith v. Smith, 14 Gray, 532; 
Watson v. Watson, 128 Mass. 152; Smith v. Wells, 134 Mass. 11; Tyler v. Wheeler, 
160 Mass. 206, 209, 35 N. E. 666; Noyes v. Noyes, 224 Mass. 125, 133, 112 N. E. 
850; Noyes v.,Noyes, 234 Mass. 397, 402, 125 N. E. 604; Rudd v. Searles, 262 Mass. 
490, 492, 160 N. E. 882, 58 A..L. R. 1548; and Knapp v. Meehan, 287 Mass. 573, 
576, 192 N. E. 20. 
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[might] be left unexpended at... [his wife’s] death’’ of the ‘‘rest, 
residue and remainder of my estate’’ given to his wife for life. He 
therefore intended to include the Towle stock in the fund set up for his 
wife’s benefit during her life. He intended to place the entire title to 
the stock at the disposal of the trust on the theory that the entire title 
was in him. He could not have intended to put in only his interest as a 
joint tenant, for that would terminate with his own death. He assumed 
a right to dispose of the stock as a whole. The will admits of no other 
construction. We cannot accept the respondents’ contention that Lunt 
intended the bequest of the stock to take effect only if he survived his 
wife. Such intent would be inconsistent with the inclusion of the stock 
in the trust during his wife’s lifetime after his own death. Moreover, 
if he had entertained that intent there would have been no point in 
expressly postponing the taking effect of the bequest until after the 
wife’s death. It follows that upon the death of George W. Lunt his 
widow was plainly confronted with the necessity of electing between the 
inconsistent positions of accepting benefits under the will, with the 
consequent abandonment of all interest in the Towle stock except that 
which the will gave her, and renouncing all benefits under the will, while 
claiming the stock as surviving joint tenant. She accepted the benefit 
of the legacy of furniture, furnishings, and wearing apparel and of the 
trust under the will, as indeed it would seem to have been to her 
advantage to do, since thereby she acquired a practically complete 
power to subject to her own uses during her lifetime both the principal 
and income of all of the property which her husband held in severalty, 
and she also retained an equivalent power over the Towle stock, which 
would pass to the petitioner only in the event, which has in fact tran- 
spired, that she did not deem it necessary to sell the stock in her lifetime. 
She had the benefit of the will during the period of nearly five years 
that elapsed between her husband’s death and her own death. During 
this period she received the income of the fund and used such part of 
the principal as she deemed necessary. 

There is nothing in the evidence to overcome the natural effect of 
Mrs. Lunt’s conduct as an election to accept the benefits under the will 
rather than to assert full title to the stock. The evidence shows plainly 
that she was familiar with the provisions of the will, knew that the 
Towle stock referred to in the will was that now in issue, and knew that 
the stock was held jointly. Perhaps she did not know that the law 
required an election, but neither she, nor her administrator before or 
since this petition was brought, has offered to return any of the benefits 
received under the will. The election to take under the will must now 
be regarded as a finality, and it is too late for her estate to claim title 
to the stock instead. Watson v. Watson, 128 Mass. 152, 157; Noyes v. 
Noyes, 234 Mass. 397, 402, 125 N. E. 604. The rule already discussed 
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forbids that Mrs. Lunt or her estate should have the benefit both of the 
will and of full title to the stock. 

The decree must be reversed, and a decree must be entered granting 
to the petitioner the relief prayed for. 

So ordered. 


Bank As Holder of Note Could Recover Irrespective 
of Terms of Contract Between Immediate 
Parties to Note 


Tarrytown National Bank & Trust Co. v. Nerealty Co. Inc. Supreme 
Court, 51 N. Y. Supp. (2d) 157 


Where bank made loan represented by a note to defendant in 
order to discharge defendant’s obligations to contractor under roofing 
contract on defendant’s representation that work had been satis- 
factorily completed, it was held that bank was entitled to recover 
on the note irrespective of terms of contract or subsequent leaking 
of roof. 


Action by the Tarrytown National Bank & Trust Company against 
Nerealty Company, Inc., on note. From an order denying plaintiff’s 
motion for summary judgment, the plaintiff appeals. 

Reversed on the law and motion granted. 

Irving J. Neimark, of Tarrytown, for appellant. 

Myle J. Holley, of New York City, for respondent. 


MEMORANDUM BY THE COURT.—In an action to recover upon 
a promissory note, order of the County Court of Westchester County 
denying motion of plaintiff for summary judgment reversed on the law, 
with $10 costs and disbursements, and the motion granted, with $10 
costs. 

Although in form the note was made by defendant to a contractor 
and in turn endorsed and delivered to plaintiff, ‘‘Manifestly, the loan 
in question was made to the defendant for the purpose of liquidating 
its contract obligations with the Master Construction Company, for the 
re-roofing of its premises,’’ as the president of the defendant avers. 
In paying the proceeds of this note upon the written assurance of 
defendant that the work had been satisfactorily completed, and author- 
izing payment, plaintiff had no legal concern with the contract or with 
the subsequent leaks in the roof. 3 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 631. 
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Bonds Deposited with Bank for Safekeeping Creates 
Special Deposit Making Bank Gratuitous Bailee 


Norris v, Camp, City Treasurer, Circuit Court of Appeals, 144 Fed. 
Rep. (2d) 1 


A deposit of city waterworks extension bonds in a bank by city 

treasurer for safekeeping and the issuance of a receipt therefor by 

. the bank is held to create a special deposit making the bank and its 
successors gratuitous bailees of the bonds as against. the city. 

A’ bank stockholder acquiring the bonds from the -bank after 

maturity without paying any value therefor is held to be in no better 

position than the bank with respect thereto, notwithstanding proof 


of his possession of bonds made a prima facie of ownership of bonds 
in him. 


Proceeding by the City of Wetumka, Okl., for composition of its 
indebtedness under the Bankruptcy Act. From a judgment directing 
that waterworks extension bonds issued by the city be delivered to 
H. L. Camp, City Treasurer, and canceled, and that refunding bonds 
ordered to be exchanged for such waterworks bonds be canceled and not 
issued, John C. Norris, for himself and as trustee for B. E. Brazelton 
and another, appeals. 

Reversed and remanded. 

A. W. Trice, of Ada, Okl. (Orel Busby and L. H. Harrell, both of 
Ada, Okl., on the briefs), for appellant. 

W. E. Utterback, of Durant, Okl. (C. H. Baskin, of Holdenville, 
Okl., on the briefs), for appellee. 

Before PHILLIPS, HUXMAN, and MURRAH, Circuit Judges. 


PHILLIPS, C. J.—The Town, now City, of Wetumka, Oklahoma, 
(hereinafter called the city) issued its waterworks extension bonds 
numbered one to four, inclusive, dated October 22, 1913, due October 22, 
1938, each in the principal sum of $1,000 and payable to bearer. Such 
bonds provided for interest at the rate of 6 per cent per annum from 
date, evidenced by interest coupons attached thereto. 

* In 1937, the city entered into an agreement with R, J. Edwards, Inc. 
(hereinafter called Edwards) bond dealers of Oklahoma City, Oklahoma, 
whereby Edwards undertook to carry out a proceeding for the com- 
position of the city’s indebtedness under the provisions of Ch. 9, Title 
11 U. 8. C. A. Edwards assembled the information necessary to be set 
forth in the petition and employed attorneys to carry on the proceeding. 
Edwards believed that the waterworks bonds were an outstanding 
indebtedness of the city. The petition was filed September 28, 1937. 
It set forth the outstanding indebtedness of the city and included therein 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) § 405. 
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such waterworks bonds. On September 28, 1937, the lower court 
entered an order approving the petition and directing the city to file a 
schedule showing the amount of its outstanding bonded indebtedness, On 
November 2, 1937, the city filed such schedule, which included the water- 
works bonds. On December 22, 1937, the lower court filed findings of fact 
and conclusions of law. It found that the city’s outstanding bonded in- 
debtedness was $210,395.25, which amount included $4,000 principal of 
the waterworks bonds and $1,440 accrued interest thereon. On the same 
day, it entered an order which approved and confirmed the: plan, and 
adjudged that such outstanding bonded indebtedness, with interest, 
should be funded by the issuance of optional funding bonds on a par- 
for-par basis.. It ordered. that the exchange of the funded bonds for 
outstanding bonds should be made by a creditors’ committee within a 

‘period of 90 days after the optional funding bonds should become 
incontestable under the laws of the State of Oklahoma, and that if any 
of such funding bonds should not be exchanged within such period, then 
the balance of such funding bonds should be delivered to the ‘treasurer 
of the city, who should exchange them upon demand for the indebtedness 
funded, upon surrender of such indebtedness to him. On April 11, 1938, 
the lower court entered a final judgment in which it adjudged that the 
eity was discharged from all debts and liabilities embraced in the: plan 
and that the plan was binding upon all creditors of the city. holding 
bonded indebtedness embraced in the plan. 

On December 31, 1928, the First National Bank of Wetumka (herein- 
after called the First National) assigned and transferred all its assets 
to the National Bank of Commerce of Wetumka (hereinafter called the 
National Bank.) On February 1, 1932, the National Bank transferred 
all its assets to the Exchange Bank of Commerce of Wetumka (herein- 
after called the Exchange Bank.) On October 14, 1932, the Exchange 
Bank pledged all its assets to secure a note for $271,569.78, payable to 
the Bank of Commerce of Wetumka (hereinafter called the Bank of 
Commerce.) By virtue of the sale of the assets so pledged, the Bank of 
Commerce became the owner thereof on March 14, 1939. On March 25, 
1939, the Bank of Commerce assigned and transferred all the assets 
acquired from the Exchange Bank to John C. Norris, for himself, and 
as trustee for Frank C. Norris and B. E. Brazelton. The waterworks 

e bonds were not referred to or described in any of such pledges, sales, or 
transfers. 

John C. Norris, Frank C. Norris, and B. E. Brazelton are the 
principal shareholders of the Bank of Commerce, final successor of the 
other banks above mentioned. Brazelton is the chief managing officer 
of the Bank of Commerce. After the maturity of the waterworks bonds, 
a locksmith, at the direction of Brazelton, opened a locked safe-deposit 
box, labeled ‘‘Banks,’’ which had been part of the equipment of the 
First. National and its successor banks and which had been transferred 
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to-Norris. On opening the box an envelope was discovered therein 
bearing the address ‘‘First National Bank, Wetumka, Oklahoma.’’ The 
envelope indicated that it had been sent to the First National by the 
Treasurer of the State of Oklahoma. Enclosed in the envelop were the 
waterworks bonds, the interest coupons attached thereto, a receipt dated 
June 7, 1915, purporting to be issued by the State Treasurer for items 
deposited with him to secure the deposit of public funds and describing 
such bonds, and a transcript of the proceedings for the issuance of such 
bonds. Interest coupons numbered 1 to 18, inclusive, had been canceled. 
Prior to the time it was opened the safe-deposit box had been locked at 
all times while in possession of the Bank of Commerce. The bonds were 
delivered to John C. Norris and are now in his possession. 

The evidence failed to disclose that the waterworks bonds were ever 
carried as an asset of any of the banks above mentioned. The State - 
Banking Department examined the Exchange Bank on May 3, 1933, 
November 18, 1933, and May 5, 1934. Such bonds were not listed as 
assets of the Exchange Bank in any of such examinations. 

Annual levies were made by the city to pay the interest on such bonds 
and to provide a sinking fund for their retirement for the years 1913 
to 1931, inclusive, except for five years during such period, and for the 
years 1932 to 1937, inclusive. None of the interest coupons were ever 
presented for payment. 

The records of the city fail to show that the waterworks bonds were 
sold or that the city received any money for such bonds. The minutes of 
the proceedings of the City Council of May 22, 1921, disclose that W. A. 
Garen, a councilman of the city, was appointed to locate such bonds; 
that he reported that he was unable to locate them, and that when last 
seen they were in the First National in the custody of C. E. Jarrett, 
former city treasurer and an active officer of such-bank, The minutes 
of the proceedings of the City Council of May 11, 1922, disclose that 
Garen reported that he had found the waterworks bonds in the First 
National and had turned them over to S. M. Puryear, the then city 
treasurer. On October 14, 1922, P. E. Schaub, a certified public 
accountant, who had made an audit of the books and records of the city, 
submitted as a part of his report a statement signed by J. C. Puryear, 
eashier of the First National, to the effect that such bonds were then 
being held by the First National for safekeeping for the city. e 

In the latter part of 1942, Brazelton made a demand on the city 
treasurer for the exchange of the waterworks bonds for funding bonds. 
The city treasurer refused to make the exchange. Norris then filed an 
application in the composition proceeding praying for an order on the 
city treasurer to show cause why an attachment should not issue against 
him for contempt for attempting to disobey the court’s order of December 
22, 1987. The city treasurer answered and set up that the waterworks 
bonds had never been sold, that the city retained title thereto, that the 
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bonds were deposited for safekeeping with the National Bank, and that 
a receipt had been delivered to the treasurer of the Town of Wetumka 
for such bonds. He attached copy of the receipt to his answer. He 
prayed in behalf of himself and the city that such waterworks bonds 
be canceled and declared void. Norris filed a reply in which he set up 
that the order of December 22, 1937, had finally and conclusively 
adjudged that the bonds were an outstanding and valid indebtedness 
of the city, and set up such order and the final judgment in the com- 
position proceeding as a bar to the defense pleaded by the city treasurer, 
and further set up that the time for modifying snch order and final 
judgment under Rule 60 of the Rules of Civil Procedure, 28 U.S. C, A. 
following section 723c, had expired. 

The trial court found the facts substantially as above stated, con- 
cluded that Norris was not the owner of such waterworks bonds, and 
that such bonds were owned by the city and should be canceled. It 
entered a judgment adjudging that such bonds should be delivered to 
the city treasurer of the City of Wetumka, and that the same should 
be canceled, and that the funding bonds which were to be exchanged for 
such bonds should be canceled and not issued in accordance with the 
order of December 22, 1937. Norris has appealed. 

Property voluntarily laid down is not in legal contemplation lost. 
The right of possession as against all except the true owner is in the 
owner or occupant of the premises where it is discovered, since he has 
eustody of the property, and owes a duty to the owner as a gratuitous 
bailee, with respect thereto. Silcott v. Louisville Trust Co., 205 Ky. 234, 
265 S. W. 612, 613, 614, 43 A, L. R. 28; Foster v. Fidelity Safe Deposit 
Co., 264 Mo. 89, 174 8S. W. 376, 377-379, L. R. A. 1916A, 655, Ann. Cas. 
1917 D, 798; Kuykendall v. Fisher, 61 W. Va. 87, 56 S. E. 48, 50-54, 
8 L, R. A., N. S., 94, 11 Ann. Cas. 700. 

Proof of the possession of personal property is prima facie evidence 
of title. It raises a presumption of ownership which may be rebutted or 
overcome by evidence of ownership in another. Hence, proof of possession 
of the bonds by Norris made out a prima facie case of ownership in him.’ 
Neither Norris nor any of the banks paid any value for the bonds and 
they were discovered by Brazelton and came into the possession of 
Norris after maturity. The evidence adduced justified the finding that 
the bonds had never been sold by the city and that they had been placed 
in the safe-deposit box, where they were found, by the city treasurer 
for safekeeping by the First National. The deposit of the bonds and the 
issuance of the receipt created a special deposit? and the First National 


* Chicago, R. I. & P. Ry. Co. v. Newburn, 27 Okl. 9, 110 P. 1065, 1066, 30 L. 
R. A., N. 8., 432; Dalton v. Bilbo, 126 Okl. 139, 258 P. 274, 276; Kova Pipe Line Co. 
v. Liles, 186 Okl. 212, 97 P. 2d 43. See, also, Note, 101 A. L. R. 832. 

* Fogg v. Tyler, 109 Me. 109, 82 A. 1008, 1010, 39 L. R. A., N. S., 847, Ann. 
Cas. 1913E, 41; Richards v. Fulton, 6 Cir., 75 F.2d 853, 854; Keyes v. Paducah & 
I. R. Co., 6 Cir., 61 F.2d 611, 612, 86 A. L. R. 203; Bank of Blackwell v. Dean, 
9 Okl. 626, 60 P. 226, 228. 
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and its successors became gratuitous bailees of such bonds as against 
the city, the true owner.* Norris obtained the bonds from the Bank of 
Commerce, the gratuitous bailee thereof, and occupied no better position 
than the Bank of Commerce with respect to such bonds. 

But the order of December 22, 1937, and the final judgment in the 
composition proceeding stood in the way of the reliefi which the city 
treasurer sought in behalf of himself and the city and such relief could 
not be granted until the order and final judgment in the composition 
proceeding had been modified. 

Prior to the adoption of the Rules of Civil Procedure for the District 
Courts of the United States, a court of equity had the power to vacate, 
alter, or amend its decree during the term at which the decree was 
entered.* 

While a bankruptcy court applies the doctrines of equity, the fact 
that a bankruptcy court has no terms, and sits continuously, renders 
inapplicable the rules with respect to the want of power in a court of 
equity to vacate a decree after the term at which it was entered has 
ended. 

Prior to the effective date® of General Order No. 37, 11 U.S. C, A. 
following section 53, a court in bankruptcy had the power, for good 
reason, to revise its judgments upon seasonable application and before 
rights had vested on the faith of its action. But General Order No. 37 
made the rules of Civil Procedure applicable to proceedings in bank- 
ruptcy. Rule 60(b) of the Rules of Civil Procedure, in part, provides: 


‘On motion the court, upon such terms as are just, may relieve a 
party or his legal representative from a judgment, order, or proceeding 
taken against him through his mistake, inadvertence, surprise, or ex- 
eusable neglect. The motion shall be made within a reasonable time, 
but in no case exceeding six months after such judgment, order, or 
proceeding was taken. . . .This rule does not limit the power of a court 
(1) to entertain an action to relieve a party from a judgment, order, or 


proceeding, .. .’’ 


Since the six months’ period had expired before the answer was filed 
by the city treasurer, we think the lower court had no power to modify 
the order and final judgment in the composition proceeding under the 
provisions of Rule 60. This rule, however, does not limit the power of 
the court to entertain an action to relieve a party from a judgment, 


® Richards v. Fulton, 6 Cir., 75 F.2d 853, 854; Mellon Nat. Bank v. Citizens 
Bank & Trust Co., 8 Cir., 88 F.2d 128, 132; Bank of Blackwell v. Dean, 9 Okl. 626, 
60 P. 226, 228. 

“Wayne United Gas Co. v. Owens-Illinois Gas Co., 300 U. 8. 131, 136, 57 S. Ct. 
382, 81 L.Ed. 557. 

February 13, 1939. 

° Wayne United Gas Co. v. Owens-Illinois Gas Co., 300 U. S. 131, 137, 57 S. Ct. 
382, 81 L.Ed. 557; Conro v. Crane, 94 U. S. 441, 443, 24 L.Ed. 145; Sandusky 
v. First Nat. Bank of Indianapolis, 90 U. S. 289, 293, 23 Wall. 289, 23 L.Ed. 155; 
Mulligan v. Federal Land Bank of Omaha, 8 Cir., 129 F.2d 438, 440. 
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order, or proceeding. But, after the expiration of six months, the party 
must apply by bill of review, now designated a civil action, to obtain 
relief from a judgment which itself is final so far as any further steps 
in the original action are concerned.” 

We conclude, therefore, that the city should have asked the trial 
court to stay the contempt proceeding instituted by Norris and should 
have filed an action setting up the facts and asking the bankruptcy 
court to modify the order and final judgment entered in the composition 
proceeding. 

The judgment is reversed and the cause is remanded for further 
proceedings in accordance with this opinion. 


* See Dissenting Opinion of Mr. Justice Roberts in Hazel-Atlas Glass Co. v. Hart- 
ford-Empire Co.,—U. S.—, 64 S. Ct. 997 (filed May 15, 1944;) Hagerott v. Adams, 
8 Cir., 61 F.2d 35. 


Bank Not Liable for Acts of Cashier Acting 
Independently 


Christensen v. Frankland et al, Appellate Court of Illinois, 58 N. E. 
Rep. (2d) 289 


Where a cashier of a bank who was also independently engaged 
in real estate business acting as agent for the owner of eertain 
premises, causes an unlawful eviction of a tenant, and the cashier 
had received rent payments at the bank on behalf of the owner, and 
the evidence showed that the bank did not own or have any interest 
in the property, nor did it act as agent for any one in connection 
therewith, it is held that under said circumstances tenant cannot 
recover against the bank for damages for the unlawful eviction. 


Action by Jes Christensen against Stillman M. Frankland, in- 
dividually and as administrator of the estate of S. M. Frankland, 
deceased, and others, to recover damages for breaking into and entering 
plaintiff’s dwelling, the eviction of plaintiff therefrom, destruction of his 
household goods and property, and for personal injuries sustained by 
reason of an assault upon him. A verdict was returned in plaintiff’s 
favor against all of the defendants. From judgments for defendant 
Stillman M. Frankland individually and as administrator of the 
estate of S. M. Frankland, deceased, and for defendant Argo State Bank 
notwithstanding the verdict, plaintiff appeals. 

Affirmed in part and reversed in part with directions. 





NOTE—For similar decisions see B.L.J. Digest (Fifth Edition ) § 1095. 
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Guy C, Guerine, of Melrose Park, and McKinley & Price, of Chicago 
(Guy C. Guerine, of Melrose Park, and Paul E. Price, of Chicago, of 
counsel), for appellant. 

William A. Sammon, of Chicago, for appellee Stillman M. Frankland. 

Rawlins & Wright, of Chicago, for appellee Argo State Bank. 


LUPE, J.—This is an action against Stillman M. Frankland in- 
dividually and as administrator of the estate of S. M. Frankland, 
deceased, Donald O’Brien, Charles L. Genesen, and the Argo State Bank, 
a corporation, for actual and punitive damages for breaking into and 
entering plaintiff’s dwelling, evicting plaintiff from his home; destruc- 
tion of his household goods and property, and for personal injuries sus- 
tained by reason of an assault upon him. 

Count 1 of plaintiff’s complaint alleges in substance that on the 27th 
day of April, 1940, he was in possession of certain goods and effects in 
his home at 6156 Archer Avenue, Argo, Illinois; that the defendant 
Stillman M. Frankland, individually and as administrator of the estate 
of 8S. M. Frankland, deceased, while acting within the scope of his 
authority as such administrator, together with the defendants Charles L. 
Genesen, who was acting individually and as agent, servant and employee 
of the Argo State Bank, a corporation, and acting within the scope of 
his employment, and Donald O’Brien, with force and arms willfully, 
maliciously and unlawfully broke into the dwelling of plaintiff, removed 
the said property and effects and destroyed and damaged the same. 

Count 2 of the complaint charges defendants with having assaulted 
plaintiff and then and there threatened and placed him in bodily fear; 
that defendant pointed a gun at plaintiff and forced him out of his home 
without reasonable or proper cause, and that he thereby became sick, 
shocked, injured and suffered a stroke, etc., exposing plaintiff to public 
disgrace, and that the assault was willful and wanton and against the 
dignity of the people of the State of Illinois, and claimed damage in the 
sum of $25,000. 

Defendants answered, denying the material allegations of the com- 
plaint. The cause was tried by a jury which returned a general verdict 
on both counts of the complaint against all defendants and assessed 
plaintiff’s damages at $12,000. Judgment was entered on the verdict. 
Thereafter motions for new trail and judgment notwithstanding the 
verdict were filed by the defendants and upon hearing the court denied 
the. motions for new trial and sustained the motions of the defendant 
Argo State Bank, a corporation, and the defendant Stillman F. Frank- 
land individually and as administrator of the estate of S. M. Frankland, 
deceased, for judgment notwithstanding the verdict, and entered a 
judgment in their favor and against the plaintiff for costs. Plaintiff 
prosecutes this appeal. 

No point is raised on the pleadings. 
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The question to be determined is whether or not the court committed 
error in granting the motions of defendants Stillman M. Frankland 
individually and as, administrator, etc., and Argo State Bank for judg- 
ment notwithstanding the verdict. It therefore becomes necessary to 
review briefly the evidence introduced on the trial. 

The record discloses that on April 27, 1940, Jes Christensen, plaintiff, 
was 69 years of age and resided with his wife on the second floor of the 
premises located at 6156 Archer Avenue, Argo, Illinois. This was a 
two-story brick building and on the first floor thereof he and his son 
Harold eonducted a sheet metal shop. Harold, prior to his marriage on’ 
November 22, 1936, resided on the premises with his parents. The title 
to the property was formerly in Harold’s name, he having received the: 
same from his mother in 1929. Samuel M. Frankland held a mortgage 
on the premises upon which he instituted foreclosure proceedings in 
1934 and in 1937 received title to the property by virtue of a master’s 
deed. In 1935 Martin Ferenkchak, a teller of defendant Argo State 
Bank, was appointed receiver in the foreclosure proceedings and as such 
receiver eolleeted the rents which were paid to him and in his absence 
to other employees of the bank. All payments of rent were made at the 
bank in the manner hereinabove set forth. In 1935 the monthly rental 
was $35 for the entire premises, which rental was increased to $50 per 
month in 1937 by agreement between plaintiff and his son Harold and 
Samuel M. Frankland the then owner of the property. The receiver 
credited all rents collected to the receivership account and in December 
1937 was duly discharged as receiver. After the rent was increased in 
1937 to $50 per month, plaintiff contributed $20 per month for the use 
of the second floor of the premises where he and his wife residéd, and 
Harold and plaintiff jointly paid the balance of $30 per month for the 
use of the shop on the first floor. Since Harold’s marriage in 1936 he 
continuously resided away from the premises, having moved with his 
wife to La Grange, Illinois. Charles L. Genesen, a defendant herein, 
was cashier of the Argo State Bank and on February 2, 1940, filed a 
complaint in forcible detainer against Harold Christensen to recover 
possession of the property hereinabove described. Genesen was acting 
as agent for Samuel M. Frankland, the owner of the property, in the 
institution of said forcible detainer proceedings. The complaint was 
signed ‘‘S. M. Frankland by C. L. Genesen, Agent.’’ The record further 
discloses that Genesen was not only cashier of the Argo State Bank at 
the time, but was engaged in the real estate business separate and apart 
from his duties at the bank, and that his real estate office was located 
away from the bank. After the forcible detainer suit was instituted and 
on February 20, 1940, Samuel M. Frankland died. 

Genesen testified that he was acting for Samuel M. Frankland and 
for his estate in said proceedings, and that he was instructed by Samuel 
M. Frankland in his lifetime to secure possession of the premises, and 
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after the death of Samuel, who died intestate, his son Stillman M. Frank- 
land, also instructed him to secure possession of the premises, and that he, 
Genesen, was not acting on his own volition. 

Stillman M. Frankland testified that he carried on the forcible 
detainer proceeding through his attorney and that he had given his 
attorney instructions to take all necessary steps to obtain possession of 
the property, and that he paid all the costs and expenses in connection 
therewith. The record further discloses that Genesen and Stillman M. 
Frankland knew that plaintiff Jes Christensen lived in the property, and 
that neither he nor Genesen at any time caused any notice or demand 
for possession to be served upon plaintiff. A judgment was entered in 
the forcible detainer proceeding for possession and a writ of restitution 
was duly issued and was delivered to Donald O’Brien, a constable, for 
service ; that plaintiff at no time had been served with any demand or 
summons or with any writ:for possession. O’Brien testified that he 
never at any time had a writ to dispossess the plaintiff. On April 27, 
1940, O’Brien took possession of the property. On that morning between 
the hours of 8:00 and 9:00 A. M. he went to the premises in question, 
rang the bell, and knocked on the door. Receiving no response, he then 
went to the Argo State Bank to see Genesen, and together Genesen and 
he went to see the chief of police and they then returned to the premises 
with the chief and another officer. Upon their arrival at the property 
Genesen instructed O’Brien to break the window and gain admittance, 
which he did. Genesen testified he gave O’Brien no instructions either 
to take possession of the property or otherwise and the reason that 
O’Brien came to him that morning at the bank was to ascertain whether 
or not he could get the chief of police and a uniformed police officer to go 
with him to.the property; that Genesen advised Chief Herzog what 
O’Brien wanted, and went with the chief in his car to the premises. 
The evidence further shows that a door was broken in the premises; that 
about that time someone informed O’Brien that the plaintiff was around 
the corner, and that he and another man went to talk to plaintiff. This 
was after the place had been broken into by O’Brien and those that were 
with him. 

Two neighbors testified that O’Brien and another man brought the 
plaintiff in from an alley and that they were holding him by the arms, 
that he was attempting to pull away, and that he was requesting of 
O’Brien to wait until his son Harold had arrived; that it looked as 
though the plaintiff was trying to get away and that O’Brien and the 
man with him kept pulling the plaintiff and saying to him that they 
were not going to hurt him, and that they took plaintiff inside the 
premises ; that at the time plaintiff was trembling, his voice was shaking, 
and his face was very red, and he looked as though he was sick; that 
O’Brien and the man with him got to the rear of the premises with 
plaintiff when O’Brien took a gun out and passed it to the other man 
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and said, ‘‘watch him while I go make a phone call’’; that after this 
occurrence the witness went over to the plaintiff and that plaintiff could 
not speak, that he appeared terribly nervous and excited. O’Brien 
denied that he had laid hands upon the plaintiff or that he had in any 
way threatened the plaintiff with a gun and that no gun was displayed 
at the time. 


Harold Christensen testified that he arrived at the premises around 
10:30 of the morning of April 20, 1940, and that there was a great deal 
of confusion there, a lot of people were milling around, and the shop 
had been cleaned out and the door of the flat upstairs had been broken; 
that some of the windows were broken; that he told O’Brien that he, 
Harold, had nothing to do with the apartment upstairs, and that O’Brien 
responded that he was under orders to take everything out. Harold 
further testified that when he came upon his father his father was in 
the kitchen, that he was in a dazed condition and that his eyes were 
watery and that he did not recognize his son, that saliva was running 
from his father’s mouth, and that he was unable to speak; that he took 
his father to his home and placed him in bed, and that he has been ill 
from that time on. Harold further testified that many of the tools and 
much of the equipment of the sheet metal shop had been lost, and that 
much of his parents’ furniture had been damaged and broken. 


Dr. Scott testified that in his opinion there was a direct causal con- 
nection between the excitation of the hypothetical person (plaintiff) 
and the instances described in the hypothetical question and the onset of 
the cerebral hemorrhage; that plaintiff will be unable to do any gainful 
work; and that his condition will become progressively worse. 


Chester J. Alger testified that he became president of Argo State 
Bank on March 4, 1940, that no one who was employed by the bank had 
any duty of whatever kind or nature to perform on behalf of the bank 
pertaining to the property, and that Genesen was not authorized to act 
for the Argo State Bank in any manner pertaining to the said property. 

Plaintiff contends that the injury and damage sustained by him were 
occasioned by and through the wrongful conduct of defendant Stillman 
M. Frankland individually and as trustee of the estate of S. M. Frank- 
land, deceased, and Argo State Bank, a corporation, acting by and 
through their agents and servants in the course of their employment; 
whereas Stillman M. Frankland individually and as administrator of 
the estate of S. M. Frankland, deceased, and the Argo State Bank, a 
corporation, contend that there is no evidence in the record tending to 
sustain the charges made against them. It is the contention of Stillman 
M. Frankland, sued individually and as administrator, that the record 
discloses absolutely no facts whatsoever to justify a verdict against him 
individually and, secondly, as a matter of law, that the evidence with 
reference to his connection as administrator with the tortious acts 
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alleged does not justify the conclusion that the alleged perpetrator was 
his agent 
Counsel argues on behalf of Stillman M. Frankland that the record 
shows that he never saw the plaintiff, never knew of him, that he was 
not present at the time the constable executed the writ, and that his 
first knowledge of the events of April 27, 1940, was when he was served 
with process in the present suit. The jury, on the finding of questions 
of fact did not agree with his contention. There was evidence in the 
record on behalf of Genesen that he was instructed not only by the 
father of Stillman to obtain possession of the premises but also by 
Stillman M. Frankland, and that he was acting for them and not on his 
own volition. True the suit was originally instituted by his father, but 
after his father’s death, Stillman not only directed the prosecution of 
the suit but advanced the costs and necessary expenses in reference 
thereto. He also knew that plaintiff resided on the premises in question 
but never at any time instituted forcible detainer proceeding against 
plaintiff, nor did he serve or cause to be served on plaintiff any demand 
or notice of whatsoever kind or nature for possession. Samuel M. 
Frankland having died on February 2, 1940, intestate, Stillman and 
Stillman’s mother as heirs became the owner of the property in question. 
Stillman in seeking to acquire possession of the premises in question was 
acting in his own individual capacity and not in a representative capacity 
when he was prosecuting the forcible detainer proceeding. Although 
he was not present on April 27, 1940, at the premises in question when 
the acts complained of were committed, Genesen, his agent, had directed 
' the constable to complete the eviction, and Stillman M, Frankland prior 
thereto had directed Genesen to secure possession of the premises. It was 
not necessary that Frankland be present at the time of the commission 
of the trespass. It is sufficient to bind him if his agent or representative 
was present and had directed or taken part in the trespass complained 
of, and he would be held accountable under those circumstances as if he 
was actually present. It is the law that where an officer by his conduct 
in the execution of a writ becomes liable for damages as a trespasser, 
all who direct, request or aid or abet become joint trespassers with him 
and are responsible for damages that result therefrom. Wolf v. Boett- 
cher, 64 Ill. 316. 

We must necessarily hold that the tortious acts complained of were 
not the acts of the executor or administrator. The tort committed by an 
executor or administrator is ordinarily committed by him as an 
individual and does not render the estate liable. 33 C. J. S., Executors 
and Administrators, § 250, p. 1260. The property in question became the 
property of Stillman M. Frankland and his mother at the time of the 
- death of his father, and he was acting for himself and those interested 
in’ title in the property, and not in the capacity of an administrator. 

We next turn to the contention of Argo State Bank, a corporation, 
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which argues that there is no evidence in the record tending to sustain 
the charges made against it and none upon which the jury could reason- 
ably find that the wrongs complained of by plaintiff were brought about 
by Charles L, Genesen while he was acting as agent, servant, or employee 
of the bank or within the scope of his employment. The record shows 
that Charles L. Genesen was cashier of the Argo State Bank; that he 
was also engaged in the real estate and insurance business, separate and 
apart from his duties at the bank; that the bank as a bank had no 
dealings with either the plaintiff or his son Harold in reference to the 
property in question; and that the property was owned by S. M. Frank- 
land individually in his lifetime and that although he was president of 
the bank, the bank had no interest in the property whatsoever. It is true 
that the record shows (Plaintiff’s exhibits 1 to 11 inclusive) receipts, 
issued in the name of the bank in the year 1935, except plaintiff’s exhibit 
1, dated October 15, 1937, which were signed by some of the bank’s 
employees and given to plaintiff for rent of the premises and mention 
is made in the evidence of a certain letter which had been written on the 
stationery of the bank in 1937 and addressed to plaintiff, requesting 
him and his son Harold to call at the bank in reference to increasing the 
rent of the premises in question. The record further shows that Ferenk- 
chak, who was at the time acting as receiver in the foreclosure proceed- 
ings wherein Samuel M. Frankland was plaintiff, received all of the 
money which had been paid to the bank as rent for the premises in 
question, that the bank turned it over, to Ferenchak as receiver, and 
that Ferenkchak as receiver duly accounted for it in the foreclosure 
proceedings. 

The record is silent and we fail to find any evidence connecting the 
bank with the direction in any manner of the institution or prosecution 
of the forcible detainer proceedings; and there is no evidence which 
shows or tends to show that Genesen was acting for or on behalf of the 
bank, either expressly or impliedly, either prior to or at the time of the 
institution of said proceedings or of the prosecution thereof or the 
securing in any manner of the possession of said property. The mere 
fact that O’Brien went to the bank and asked Genesen to get the police 
officer and that Genesen proceeded with the chief of police to the 
property could not in any manner bind the bank. It is clearly shown 
that Genesen was acting as the agent for and on behalf of Stillman M. 
Frankland at that time, and not for the bank. At the time of the 
institution of the proceedings in question the bank did not own or have 
any interest in the property, nor was it acting as agent for any one in 
connection therewith, nor were its employees either expressly or im- 
pliedly authorized or directed in any manner to participate in said 
proceedings, nor did it expressly or impliedly authorize or direct any 
of the acts to be committed of which complaint is made. 

After careful consideration of all the evidence, we feel that the court. 
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was justified in entering judgment notwithstanding the verdict in favor 
of Argo State Bank, a corporation and Stillman M. Frankland as 
administrator of the estate of S. M. Frankland, deceased, but committed 
error in entering judgment notwithstanding the verdict in favor of 
Stillman M. Frankland individually. Under our practice a motion 
for judgment notwithstanding the verdict has the same effect as a motion 
for a directed verdict and raises the same questions. Taking the 
evidence on behalf of plaintiff and considering the same as true with 
reference to defendant Argo State Bank, together with all legitimate 
inferences to be drawn therefrom it does not tend to make out a case 
against the Argo State Bank. 

-Donald O’Brien and Charles L. Genesen have not ne and they 
are not before this court. 

Other points are raised, but we deem it unnecessary to consider them 
in view of the conclusion we have reached. 

For the reasons hereinabove given, the judgment entered notwith- 
standing the verdict in favor of Argo State Bank a corporation, and 
Stillman M. Frankland as administrator of the estate of S. M. Frankland, 
deceased, is affirmed. The judgment notwithstanding the verdict in 
favor of Stillman M. Frankland individually is reversed, and the cause 
is remanded with directions to enter an order vacating the judgment 
notwithstanding the verdict in favor of Stillman M. Frankland individu- 
ally, and to enter a judgment on the verdict for plaintiff and against 
Stillman M. Frankland individually, said judgment to bear interest from 
the date of the verdict. 

Affirmed in part and reversed in part with directions. 

BURKE, P. J., and KILEY, J., concur. 
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TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Retention of Complete Dominion of All Bank Account Trusts Held 
Fraud on Marital Rights of Wife of Settlor 


Mushaw v. Mushaw, Maryland Court of Appeals, No. 14, October Term 1944, 
November 1, 1944 


Proceeding by widow of testator against the executor of her husband 
and four of his children by a former marriage for the purpose of having 
four bank accounts declared to be part of his estate. Testator created 
bank accounts in the following manner: ‘‘Thomas Mushaw (testator) 
and Henry P. Mushaw (son). In trust for Thomas Mushaw and 
Henry P. Mushaw, subject only to order of Thomas Mushaw upon death 


of either to belong to and be subject to order of survivor. Testator 
desired to open accounts for four of his children so that he could retain 
control of it as long as he lived, and at his death, it belonged to the 
other person named in the account. The president of the bank, upon 
being called by the testator, went to him and prepared five checks which 
testator signed. They totaled the amount testator had in savings bank 
accounts, with the exception of a few dollars. The president of the bank 
took the checks to the bank and had four accounts opened, for over 
$9,000 each, in the manner hereinabove stated. Prior to these trans- 
actions involving the accounts, the testator had prepared a will in which 
he divided his estate between the same four of his children. This will 
was subsequently probated. These bank accounts constituted sub- 
stantially with the exception of a small bank account and four shares 
of stock and a parcel of real property, his entire estate. The widow 
renounced and claimed her statutory one-third of this property. The 
widow contended that the trusts were not made in good faith, but for 
the explicit purpose of defrauding the widow of her rights in the funds 
at testator’s death. 

It was held that the four bank accounts were part of the testator’s 
estate. The fact that testator did not part with dominion over the 
transferred property raised the issue of good faith. The dominion 
retained by the testator was as complete as though the entries had never 
been changed. The children had no right to withdraw any part of the 
funds until after their father’s death, whereas he could at any time set 
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the transaction aside in whole or in part. Notwithstanding the fact that 
this did not affect the legal validity of the form of the gift, nevertheless 
it was to be considered in passing upon the good faith of the husband 
in relation to the marital rights of his wife. 

It was further held that when coupled with the facts that these funds 
constituted substantially all of testator’s estate, and that the only possible 
reason for changing the entries was to effect a transfer to the persons 
named in the will, unencumbered by the widow’s right of renunciation, 
the transfers were colorable and constituted a fraud upon the marital 
rights of the widow. 


Agreement Made in Violation of Spendthrift Trust Provision Can 
Be Rescinded by Beneficiary 


Estate of Heyl, Pennsylvania, Superior Court, No. 168, October Term, 1944, 
December 13, 1944 

Decedent testate by his will established life interests in a trust for 
the benefit of his two daughters, A and B. Under its terms they were 
to receive the net income of decedent’s residuary estate payable in equal 
shares. The will also provided as follows: 

**T direct that all payments of income to each and every one of the 
beneficiaries hereinbefore named, shall be made to them directly, without 
the power of anticipation or assignment by them and so that the same 
shall not be subject to any judgment, decree, attachment, execution, or 
other process of any Court, but the same shall only become and be the 
property of the beneficiary when actually received by him or her and 
the trustees shall only be discharged of the same upon the own proper 
receipt of the beneficiary.’’ 

A persuaded the trustee, to build a house for her at the cost of the 
corpus of the trust. A two-acre tract was acquired by the trustee for 
the purpose and a dwelling house was built on the plot at a total cost 
of: $36,518.36. This amount was carried on the books of the trustee as 
an investment of the trust in real estate. Prior to the purchase and 
improvement of the land, A agreed in writing with the trustee: ‘‘that 
there shall be charged against my share of the income from my father’s 
estate interest at six per cent on the total amount paid for the above 
property, and also taxes, insurance and repairs, . . . that may be made 
on the property, the interest to be paid on the total cost in quarterly 
payments, and the taxes, insurance and repairs to be taken out of my 
income as they shall from time to time be paid.’’ By the agreement, 
in the event of her removal from the house, A in effect guaranteed that 
the rental income of the trust from the property would at least -equal 
interest on the investment, together with all taxes and maintenance 
costs. She agreed that her share of income from the estate should be 
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charged with any deficiency. This agreement was fully performed for 
almost 12 years during the period that A occupied the premises. Later 
because of increased living costs and a shrinkage in the earnings of the 
trust, she could no longer afford to maintain the house. She vacated it, 
and surrendered it to the trustee. Subsequent thereto, by letter to the 
trustee, she revoked her prior agreement with the trustee, and demanded 
an equal share of the net income earned thereafter by the estate strictly 
in accordance with the terms of the will which established the trust. 
By this revocation A sought to shift the burden of maintaining the 
property to the trust estate, and as an incident, to compel her sister B, 
to bear one-half of the loss of income on the investment as well as one-half 
of the taxes and other maintenance costs. 

It was held that A could rescind the agreement made by her in 
violation of the spendthrift trust provision of the decedent’s will. The 
agreement overstepped the limitations of the trust, and although A was 
a party to it, she had the legal right to rescind it. Her agreement in 
effect was a present assignment of future income and as such was 
enforceable as to each installment of income after it accrued, but only 
so long as her direction as to the application of income remained 
unrescinded. Although A could not question the investment made at 
her request, she was not estopped from repudiating her agreement which 
violated the terms of the trust. What she was unable to do irrevocably 
by agreement could not result from any estoppel of her against the 
expressed intention of the testator and his right to dispose of his 
property as he saw fit. 


Disposition of Trust Corpus, Upon Termination Where Will Fails 
to Provide For Disposal of Trust Fund, Upon Death of 
Beneficiary Without Issue 


Estate of Watitson, California District Court of Appeal, First District, Civil 
No. 12,712 


Decedent testate by the sixth paragraph of her will provided as 
follows: 

‘‘Sixth: I hereby give, devise and bequeath one-half of the residue 
of my estate to my sister-in-law Margaret Wattson, in trust nevertheless, 
for the following uses and purposes: 

To pay the net income therefrom to her son, George Wattson, until 
he shall attain the age of thirty-five years, when the entire corpus and 
all undistributed income shall go to, and vest in him. Should he die 
before attaining the age of thirty-five years leaving issue, the trust shall 
continue until he would have attained that age had he lived and then 
terminate, the net income during that period to be paid to his issue 
share and share alike. Upon said termination the corpus shall go to, 
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and vest in, said issue then living share and share alike and in default 
of issue the trust shall immediately terminate. Upon the death of the 
last issue and the corpus and all undistributed income shall thereupon 
go to, and vest in, those (who) would be his heirs according to the 
statute of succession . .. assuming that he died coincident with the 
termination of the trust.’’ 

George Wattson, the beneficiary named in said sixth paragraph, died 
at 28 years of age. He was married but left no issue. His widow, now 
remarried, petitioned the court for the purpose of determining who was 
entitled to receive the corpus of the George Wattson trust. 

It was held that inasmuch as nowhere in the trust clause, nor any- 
where else in the will, was there any provision made for the disposal of 
the corpus of the trust in the event the original beneficiary died without 
issue, before reaching the age of 35, the law of succession governed in 
the distribution thereof. The trust lapsed upon the death of George 
before attaining the age of 35 and without issue and as to that portion 
of the estate testatrix died intestate. 


Release of Power of Appointment by Trustee 


Estate of Pope, New York Surrogate’s Court, N. Y. County, 112 N. Y. Law 
Journal, 1,701, December 14, 1944 


In a proceeding for allowance of trustee’s accounts a construction 
of the will was sought to determine the validity and effect of the renuncia- 
tion by one of the trustees of a power of appointment given to the 
trustees by the terms of the will. Testator disposed of his residuary 
estate in trust to a corporate trustee and his widow for the benefit of the 
widow for life. In addition to the gift of income to the widow, the 
testator authorized the trustees to invade the principal of the trust for 
her benefit when in their discretion they deemed it necessary for her 
proper support and maintenance. Under the provisions of the Revenue 
Act of 1942, this power in the widow to invade the principle might 
constitute a taxable power of appointment in her estate unless released 
by her. . 

Pursuant to state law the widow individually and as trustee released 
the power of appointment given to her by the will. 

It was held that the power of invasion granted by the will was not 
an imperative power in trust but a special discretionary power not 
coupled with a trust and could therefore be surrendered, renounced or 
relinquished... The power of invasion contained in the will was not 
personal or confidential to the original trustees but merely incidental 
to the administration of the trust. The renunciation, therefore by the 
widow did not destroy the right to exercise discretion to invade principal 





170 THE BANKING LAW JOURNAL 


conferred upon the corporate trustee. It was further held that inasmuch 
as all acting trustees must act in unison in the exercise of the discre- 
tionary power of invasion, the widow was permitted to resign. 


Word “Heirs” Included Adopted Child of Granddaughter 


Estate of Cohn, New York Surrogate’s Court, New York County, 112 N. Y. 
Law Journal 1,684, December 13, 1944 


Decedent testate, by the terms of a provision in his will created a 
trust for the life of his granddaughter, and upon her death the principal 
to ‘‘the heirs of my said granddaughter. ’’ 

It was held that the adopted son of said grandmother was entitled 
to take the entire remainder as the ‘‘heir.’’ The entire will did not 
contain the slightest indication that the decedent testate intended to 
exclude adopted children of his granddaughter or that he intended to 
designate only persons related by blood to him. 


Attachment of Beneficiary’s Interest In Spendthrift Trust for 
Alimony 


Buchanan v. National Savings and Trust Co., United States Court of Appeals, 
District of Columbia, No. 8632, November 13, 1944 


Testator created five trusts of which son is beneficiary. The divorced 
wife of the testator’s son sued to establish an interest in the trust funds 
and in the proceeds thereof, on behalf of herself, “the minor child of 
herself and the testator’s son, and certain creditors. Proceedings were 
brought against the testator’s son by publication, he being absent from 
the jurisdiction ; the trustee was served personally within the jurisdiction. 
Testator in his will provided as follows: ‘‘. . . the trusts created in and 
by this, Paragraph Eighth, of this, my will, are created by me for the 
express purpose of protecting. my children and descendants from want 
and inconvenience, by reason of the vicissitudes of life,...’’. The 
trial court found that none of the instruments created a right in favor 
of the wife in the income payable to testator’s son, and that the suit 
was one in personam and the court in absence of testator’s son was 
without jurisdiction to enter any order. 

It was held that the lower court held correctly that the wife could 
not recover funds due as alimony to her for the benefit of creditors. 
Such recovery would of necessity be based upon the theory of main- 
tenance or contract or debt. The court further held that while a spend- 
thrift trust might under some circumstances be subjected to the obliga- 
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tion to support a wife or child, the enforcement of such an obligation 
would require either personal service in the beneficiary or an attachment 
of his equitable interest in the fund after the execution of a bond. 
Any provision that the court might make for the wife must be based 
on the child’s right, to be protected against want and inconvenience, 
under the trust created by the will. 


Executor Vested With Naked Power to Sell—Authorized to Convey 
Realty As Will Effected Equitable Conversion of Realty 


Dauphin Deposit Trust Co. v. Goldman Pennsylvania Court of Common 
Pleas, Dauphin County, No. 76, January Term, 1944, November 6, 1944. 

Decedent testate by his will conferred the naked power to sell real 
estate upon his executor but did not authorize executor to convey a 
good, marketable fee simple title. The exercise of the power was abso- 
lutely necessary in order to execute the provisions of the will for the 
benefit of the decedent’s widow and children inasmuch as the decedent’s 
personal estate was insufficient. Executor contended that the will 
effected an equitable conversion of the real estate and as a result 
empowered it to convey a good marketable title in fee. 

It was held that inasmuch as the exercise of the power to sell was 
absolutely necessary in order to execute the provisions of the will for 
the benefit. of decedent’s widow and children the executor could convey 
the land and give a good, marketable title in fee, since the plan of the 
will contemplated could not be carried out unless there was a conversion. 

In order for decedent’s will to affect an equitable conversion there had 
to be either a positive direction to sell, or an absolute necessity to sell in 
order to execute the will, or such a blending of real and personal estate 
by the decedent in his will to clearly show that he intended to create 
a fund out of both real and personal estate and to bequeath said fund 
as money. The first alternative, the positive direction to sell was miss- 
ing from the will, however the remaining two were present. The pro- 
visions of the will concerning payment of income from the trust estate 
to his widow, the maintenance and education of his children, and the 
power granted to trustee in its discretion, to invade principal, if neces- 
sary, to carry out these provisions could not be carried out, in view of 
decedent’s estate, unless he intended a conversion of his real estate. 
In setting up the trust, the decedent made no distinction between real 
estate and personal property and throughout the trust provisions he 
clearly indicated he was dealing with a fund intended for the production 
of income during the lifetime or widowhood of his widow and for 
ultimate distribution to his children as money. There was therefore, 
a blending of real and personal property which warranted the court’s 
conclusion that the decedent intended a conversion of his real estate. 





TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Trust Income Not Taxable to Trustee Having No Control Thereof 


F. R. Dulany and L. H. Dulany v. Commissioner, U. S. Tax Court, 
Memorandum Opinion 


Taxpayer’s father executed a purported trust, taxpayer as trustee, 
which provided that taxpayer would pay 5 per cent of the value of the 
estate to his father, annually, for life. Upon death of the grantor, the 
corpus of the estate, accumulations and profits, were to become the 
unconditional property of the son. In the taxable years, the taxpayer 
paid his father $1,340 annually, a figure representing 5 per cent of the 
value of the estate. The trust had earnings in excess of $1,340 annually. 
Taxpayer, in fiduciary returns, deducted $1,340 each taxable year. The 
beneficiary included, for each year involved, the sum of $1,340 as 
taxable income. The Commissioner included the entire income from the 
trust in taxpayer’s income, claiming it was taxable under Code 
See. 22 (a). 

It was held that it was immaterial whether a strict trust was executed, 
or whether a conveyance of a freehold estate resulted, if the taxpayer 
had no interest in the current income from the trust property. Since 
he had no right to such income during the grantor’s life, and since any 
balance after annual payment to the grantor had to be accumulated, 
the income was not the taxpayer’s and he was not taxable thereon. 


Transfers of Bank Deposits Held Taxable 


Walsh v. Hall, Administratrix (Estate of Anne Molner), Supreme Court of 
Errors, Conn., October Term, 1944 


Anne Molner died intestate on May 19, 1943, at the age of sixty-nine 
after an illness of one week. She was in good health up to a short time 
before her death. Between 1939 and 1943 she created six joint savings 
bank accounts, aggregating nearly thirty thousand dollars, naming 
various relatives as joint owners. She had contributed all this. money. 
The smallest account was established in 1939; four, which accounted for 
the bulk of the sum named were established in 1940, and one on 


192 





THE BANKING LAW JOURNAL 173 


January 5, 1943. She retained the books and, except in the case of the 
smallest account, withdrew the interest as it accrued until her death. 
Before her death, only one of the survivors knew of the transfer of 
the accounts to their joint names. 

On these facts the trial court concluded that the decedent retained no 
life estate in any of the accounts, that the several transfers were intended 
to take effect immediately on the creation of the accounts and that they 
were taxable under General Statutes, Sup. 1941, § 184 f, rather than 
under General Statutes, Cum Sup. 1939, § 395 e (d), as claimed by 
the plaintiff. On appeal the evidence was held insufficient to support 
trial court’s finding that gifts of bank deposits in joint names of de- 
eedent and others: came into immediate possession and enjoyment of 
donees when created. 


Beneficiary Taxable On Distributable Share Without Deduction 
of Value of Trust Gifts 


Frank v. Commissioner, U. S. Circuit Court of Appeals, Third Circuit 


Under terms of trust, beneficiary was to receive 50% of trust net 
income. However, with her consent, trustees could make contributions 
to charity either out of income or corpus. It was provided that no 
title in the trust estate or income should vest in the beneficiaries prior 
to actual distribution. Beneficiary, because of such gift to charity, 
maintained she did not receive the amount of income claimed. It was 
held that the beneficiary is taxable on the full amount of her distributable 
share without any allowance for deduction for charitable gifts. 


U. S. Bonds Held Taxable Notwithstanding Form of Registration 


Matter of James P. Gillen, Surrogate Court, Kings County, N. Y. Law Journal 
11-29-44, p. 1479 


This is an application under the provisions of section 206-a, Surro- 
gate’s Court Act, to compel the delivery by decedent’s administratrix of 
specific personal property to the petitioner. It appears that at the time 
of decedent’s death in June, 1944, there were found among his effects 
forty United States Savings Bonds having an aggregate maturity value 
of $1000 and one of the same type of bond having a maturity value of 
$1000. The bonds of the smaller denomination were registered in the 
name of the decedent ‘‘or’’ the petitioner, while the bond of the larger 
denomination was registered in the name of the decedent ‘‘payable on 
death to’’ the petitioner. The court holds that these bonds form no part. 
of the estate assets and that the ‘‘beneficiary form’’ of registration is 
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sufficient to make the petitioner, as surviving co-owner, the sole and 
absolute owner of the bonds upon the death of decedent co-owner 
(Regulation Governing United States Savings Bonds, May 1, 1944; 
Fifth Amendment to Department Cireular No. 530; see. 24, Personal 
Property Law; In re Amols Will, 47 N. Y. Supp., 2d, 636; Matter of 
Deyo, 180 Misc., 32, 42 N. Y. Supp., 2d 379, and the authorities therein 
referred to.) Accordingly, the respondent is directed to turn over to 
petitioner or her attorneys all United States Savings Bonds registered 
in the name of decedent ‘‘or’’ petitioner or in the name of decedent 
“*payable on death to’’ petitioner. The decree to be entered herein may 
provide that the petitioner shall pay to decedent’s estate that portion 
of the estate taxes chargeable to the beneficiary of the bonds. 


Transfer to Bar Future Husband’s Statutory and Curtesy Rights 


Estate of Marion S. Game, U. S. Tax Court, T. C. Memo. Docket No. 1530 


Decedent transferred substantially all of her property in trust, in 
November, 1921, shortly before her marriage, reserving a life estate 
therein. She provided that her intended husband should receive $50,000 
at her death or, in lieu thereof at his option, the income from $100,000 
in securities, subject to a power on her part to revoke this provision. 
The balance of the corpus was to pass to decedent’s children by a former 
marriage. Where the dominant motive of decedent in creating the trust 
was to bar her intended spouse from attaining any interest in her estate 
as a statutory heir or by curtesy and to protect the interest of her 
children and their descendants in her estate in the event of her death 
prior to the death of her intended spouse, the transfer is taxable as a 
transfer made in contemplation of death. 


Power to Amend Trust Does Not Constitute Substantial Adverse 
Interest 


Savage v. Commissioner, U. S. Tax Court, 4 T. C. No. 36 


Taxpayers, husband and wife, set up two separate trusts for the 
benefit of their two children. Each trust gave the grantor’s spouse as 
an individual, power to amend but not to revoke or increase any of ‘the 
interests under the trust. However, on attaining majority, beneficiary 
may, jointly revoke trust. Spouse has no beneficial interest but will 
take only under certain conditions. It was held that the trust income 
was taxable to the taxpayer under See. 167 of the 1938 Act, because the 
person with amending power does not have a substantial adverse interest. 
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Taxability of Income From Trust for Support of Ex-Wife and 
Children 


Max E. Friedman, Petitioner v. Commissioner of Internal Revenue, Respond- 
ent, U. S. Circuit Court of Appeals, Sixth Circuit 

As part of a property settlement in a divorce proceeding taxpayer 
transferred certain property in trust for the benefit of his wife and 
children under a trust agreement which provided that if the dividends 
on certain stock did not equal a given amount taxpayer would make up 
the difference, and if later all the dividends were paid, the trustee would 
repay taxpayer the amount of such difference. 

It was held that: (1) the indemnity provision imposed a continuing 
obligation on taxpayer’s part for alimony and support of the minor 
children and was not in lieu thereof; (2) the decision of the local court 
is not binding in such case for Federal income tax purposes; and (3) 
under the terms of the trust the amount which the taxpayer must pay 
is limited to his maximum guarantee of $10,000 which was intended 
first of all to cover amounts for the support of his minor children and 
only the balance was the amount to be guaranteed to the wife. It was 
accordingly held that taxpayer was taxable for 1935, 1936, and 1937 
on such $10,000 guaranteed amount of income but not for an additional 
$3,550 which was required for the support of the children. 


Collection of Tax by Executor 


Estate of Abraham L. Newberger, Surrogate Court, N. Y. County, N. Y. 
Law Journal, December 2, 1944, p. 1530 


The questions raised in the petition of the accounting executors are 
disposed of as follows: The surrogate holds that the testator intended 
that the legacies under the third, fourth, sixth and seventh paragraphs 
of the will be paid in full and that they are not to bear any part of the 
burden of estate taxes. (Matter of Caswell, 239 App. Div., 695; Matter 
of Edey, New York Law Journal, June 30, 1943, affirmed 267 App. Div. 
977.) : 

In the pending proceeding the indications of intent are even stronger 
than in the cited cases. In this will, as in the wills in those cases, the 
testator directed that all estate taxes be paid out of his residuary estate. 
Here, as in the cited cases, the residuary estate was insufficient to pay 
the estate taxes in full. In this will, as in the wills in the cited cases, 
the testator directed that certain legacies be paid in full without deduc- 
tion. In the pending case, however, the testator went even further. 
In the event his estate should prove insufficient to permit payment of 
all the legacies and trusts, he expressly directed that all the general 
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legacies be paid in full except the trust created under the fifth paragraph 
and that this trust ‘‘be reduced accordingly.’’ 

The surrogate, therefore, holds that the deficiency in estate taxes 
must be charged against the trust created under the fifth paragraph of 
the will and that this trust ‘‘be reduced accordingly.’’ The beneficiaries 
of the trust under the fifth paragraph of the will were entitled to the 
net income earned during the period of administration (Personal 
Property Law, sec. 17-b.) 

The testator had foreseen the possibility that his net estate might 
be insufficient to satisfy all of the legacies bequeathed in his will. In the 
eighth paragraph he made provision for the distribution of his property 
in such a contingency. Under the terms of the will the trust under the 
fifth paragraph became in effect a residuary trust. The testator clearly 
intended this result. 


Stock Reacquired by Donor From Trust 


Alice H. Burrage v. Thomas B. Hassett, Collector of Internal Revenue, U. S. 
District Court, Mass. 


Taxpayer, as donor of a trust created by her, reacquired the entire 
corpus of the trust, including many, if not all, of the stocks which were 
original assets of the trust, pursuant to provisions of such trust which 
permitted two of the trustees other than the donor to recover, upon 
her written request, such stock in their sole discretion. The controlling 
statutory provision with respect to the basis for determining loss upon 
sale of the reacquired stock is Code Sec. 113 (a) and not Code Sec. 
113 (a) (2). It was held that taxpayer, by vesting such discretion in 
the trustees (three of whom originally were children of the donor and 
beneficiaries of the trust), retained an interest in the stock so as to 
prevent anyone but herself from having an outright ownership therein. 


Taxable Income of Decedents 


Special Ruling, (See 454 CCH Par. 6080) 


Where A, B, and C are business associates and own in equal amounts 
all the stock of a corporation, each having invested the same amount at 
the inception of the corporation, or where they are members of a partner- 
ship, each with the same investment in the partnership at its formation, 
and such associates operate under an agreement that upon the death 
of one of the parties his interest in the corporation, or the partnership, 
as the case may be, shall pass to the surviving associates upon payment 
to the estate by the survivors of the value at date of death of such 
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business interest of the decedent, in case of such payment, the excess 
thereof over the adjusted basis of the stock, or of the partnership assets 
in the hands of the decedent immediately prior to his death, must be 
included in income of the estate. Such gain would be ordinary gain 
or capital gain, depending on what its status would have been had 
decedent lived and been the recipient of payment in question. Applica- 
tion to such gain of both income tax and estate tax is precluded by 
reason of Code Sec. 126 (a), which provides that the estate may take 
as a deduction, for income tax purposes, that portion of the estate tax 
on the decedent’s estate which is attributable to the inclusion in the 
decedent’s estate of the right to receive such amount. 


Continuation of Partnership After Death During Period of 
Administration 


Walter A. Frederick, et al., Petitioner v. Commissioner of Internal Revenue, 
Respondent, U. S. Circuit Court of Appeals, Fifth Circuit 


A surviving partner, under agreement with the heirs of the deceased 
partner, continued to carry on the partnership business without order 
of court, all of which was, subsequent to the taxable years, approved 
by order of court on application of the administrator later appointed. 
It was held that the income from such partnership business was properly 
taxable to the estate as income received by an estate ‘‘during the period 
of administration or settlement of the estate’’ within the meaning of 
See. 161 (a) (3), 1936 Act. The orders of the state court were held 
to be valid and conclusive as to the continuation of the partnership 
business in the absence of fraud or collusion. 


State Court’s Construction of Trust Instrument Binding on Federal 
Courts 


Eisenmenger v. Commissioner, U. S. Circuit Court of Appeals, Eighth Circuit 


Trust corpus consisted of shares of certain corporate stock. The 
trust instrument provided in part for paying to the beneficiary ‘‘the net 
cash income received by them from said shares of stock.’’ In 1936 and 
1937, trustees received dividends consisting of cash and interest bearing 
debenture notes. Commissioner included both the cash and debenture 
dividends as income of the beneficiary and assessed deficiencies. How- 
ever, in 1941, the State court (Minnesota) ruled, in a petition for 
construction of the trust instrument, that the words ‘‘net cash income’’ 
mean that the beneficiary was entitled to receive only such cash income, 
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and that the beneficiary had no interest in the debenture notes but that 
they were the property of the trust. The Court held for the taxpayer 
on the ground that the decision of the State court was conclusive on the 
Federal courts. 


‘ Transfers In Trust Subject to Estate Tax 


Estate of William F. Hofford, U. S. Tax Court, 4 T. C. No. 66 


In 1937, decedent then 73 and in ‘‘very good health was. the owner 
of all the stock and the sole manager of a corporation. He and the 
corporation entered into a contract whereby he was to remain the sole 
manager for the remainder of his life at a fixed salary, regardless of 
his physical condition or ability to serve. On the same day, as a result 
of promises made many years before, he created six irrevocable trusts, 
one for his wife, one for his daughter, and one for each of his daughter’s 
four children and within two weeks time transferred all of the stock of 
the corporation to the six trusts. He died about three years later. 

It was held that the transfers to the trusts were not made in contem- 
plation of death but were nevertheless includible in decedent’s gross 
estate under section 811(c), Internal Revenue Code, as transfers intended 


to take effect in possession or enjoyment at or after decedent’s death. 


Widow Taxable As Beneficiary On Assured Income From 
Testamentary Trust 


Frankel v. Commissioner, U. S. Circuit Court of Appeals, Eighth Circuit 


Testamentary trust gave residue of income to widow, and provided 
that if such income to her did not equal a stipulated sum yearly and 
the difference was not supplied from income from her own property, 
she was entitled to have such amount paid from the corpus of the trust. 
During the taxable years 1938 and 1939, the trust income was more 
than sufficient to equal such stipulated amount. Widow argued that 
the trust income was taxable to the trust and not to her as she received 
annuity payments. It was held that the amounts received by her in 
those years should be included in her gross income. 





INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 


Banking Legislation 


UMEROUS banking reforms 
have been urged by New 
York State Banking Superintend- 
ent Elliot V. Bell, in a report to 
the State Legislature. It appears 
probable that many of these 


recommendations will be enacted 
into law. 

One proposal seeks to liberalize 
the power of banking organiza- 
tions to make GI loans to vet- 
Under federal legislation, 
the Veterans 


erans. 
Administration is 
authorized to guarantee, up to 50 
per cent, loans to veterans for 
the purchase or construction of 
homes, the purchase of farms and 
farm equipment, as well as the 
purchase of business property. 
Total loans to any single individ- 
ual may not exceed $2,000. In 
this connection, Mr. Bell pro- 
poses that the authority of bank- 
ing institutions to make GI loans 
be extended in two principal 
First, it is proposed that 
the authority of banking institu- 
tions to make loans be increased 
by the extent to which GI loans 
are guaranteed by the Veterans 
Administration. Secondly, it is 
proposed that there be an exten- 
sion of the lending powers of 
savings banks and savings and 
loan associations to make unse- 
cured GI loans for repairs of any 


ways. 


property which a veteran may 
own or acquire as a home, farm or 
business, 

Another amendment to the 
banking law would impose strin- 
gent regulations governing the 
business of check-cashing by 
professional agencies. This amend- 
ment would give the State Su- 
perintendent of Banking more 
specific power to revoke or sus- 
pend a license. It would also vest 
him with authority to regulate 
the conduct of the check-cashing 
business, to require special re- 
ports and to require that at least 
$5,000 of liquid assets be con- 
tinuously maintained for each 
licensed check-cashing office. In 
addition, applicants for check- 
cashing licenses would have to 
conform to standards of char- 
acter and financial responsibility 
and would also be compelled to 
keep records. 

It is also suggested that there 
be a recodification of the credit 
union article in the state banking 
law. In this connection, the prin- 
cipal change would be the elimina- 
tion of their authority to receive 
deposits. 

With reference to Federal 
Land Bank bonds, it is proposed 
that banks and trust companies 
be permitted to invest in these 
obligations without  réstriction. 
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This change would put the Land 
Bank bonds on equal footing with 
obligations of the Federal Inter- 
mediate Credit Banks. 


Federal Reserve Bank Notes 


Abolition of the Federal Re- 
serve Bank note is urged by Pro- 
fessor W. H. Steiner, Chairman 
of the Department of Economics 
of Brooklyn College. Speaking 
before the Institute on Money and 
Law in New York City, Professor 
Steiner pointed out that the legal 
provisions with respect to the 
Federal Reserve bank note have 
become outmoded by the course 
of events. The bank note is not 
in harmony with the present phi- 
losophy of the Reserve authorities 
and does not, today, perform any 
useful function. 

Reviewing the origin and his- 
tory of the bank note, Dr. Steiner 
observed that, on various occa- 
sions, the note has been diverted 
from its original purpose. He also 
called attention to the Reserve 
System’s development of new tech- 
niques in note issuance and in 
serving as fiscal agent of the 
Treasury. 

Remarking that “the philoso- 
phy underlying the Federal Re- 
serve System has been radically 
changed, especially during the 
1930’s,” he directed attention to 
the hiatus which has developed 
between the law and the eco- 
nomic situation under which the 
law is to operate, and the breach 
which has tended to widen. 

“The relationship of govern- 
ment to the banking system has 
changed.- The Supreme Court of 
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Finance contemplated by the 
original Federal Reserve Act has 
come to be regarded, and to 
regard itself, as but one arm of 
government in the latter’s efforts. 
to achieve and maintain a high 
level of economic activity. Its op- 
erations are to be co-ordinated 
with those of the Treasury. More- 
over, statutory law has tended to 
give way to administrative law; 
the statute is to be drawn in broad 
general terms, and administrative 
discretion vested in the Federal 
Reserve and Treasury authori- 
ties.” 

The old conception of regulat- 
ing a bank note issue by specific 
legal prescription, Dr. Steiner 
commented, has given way to the 
thought of overall credit control. 


In this light, notes and deposits 
are regarded as identical and the 
change in amount is the result of 
a basic policy designed to expand 
or restrict credit as a whole. 


Flight from the Franc 


The French Government is 
making strenuous efforts to halt 
the flight of capital from the 
franc. Such capital has been 
fleeing into foreign currency, for- 
eign securities and gold. France 
is confronted with the problem of 
setting her financial house in 
order and mobilizing her re- 
sources so that she will be in a 
position to finance her purchases 
of goods for reconstruction from 
abroad, 

All French nationals, both in- 
dividual and corporate, have 
been ordered to file a declaration 
of all assets held abroad which 











they failed to declare at the out- 
break of the war. A fine equiva- 
lent to 20 per cent of the present 
value of these assets must be paid. 
In addition, all non-nationals 
must file a declaration of all assets 
keld in France. It is understood 
that the Government contem- 
plates prohibiting the transfer 
of French assets for the account 
of those residing outside the coun- 
try, without official authorization. 
As far as gold is concerned, all 
residents of France must declare 
the value of gold held. Banking 
and brokerage houses are also re- 
quired to state the foreign cur- 
rencies and securities held for 
their own or clients’ accounts. 


Treasury Finance 


Strength in U. S. Government 
obligations in late January was 
accompanied by rumors of a 
change in Treasury financing 
policy. Reports in financial cir- 
cles were to the effect that interest 
rates on new Treasury offerings 
were to be shaded below those of 
recent flotations. The 214s, 1966- 
71, sold during the Sixth Loan 
Drive have risen to a premium of 
about 1 per cent; the shorter- 
term 2s, 1952-54 went up about 
three-quarters of 1 per cent. 

At a press conference, however, 
Secretary of the Treasury Mor- 
genthau neither affirmed nor de- 
nied the accuracy of the report 
that interest returns might be 
reduced in .the next War Loan 
Drive. He did indicate, however, 
that the matter had been under 
consideration but warned that the 
Treasury would not know, for 
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...First Central Tower 
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some months, the details of the 
securities which would be offered. 

In Great Britain, it may be 
noted, a pattern of shading in- 
terest rates has already been 
adopted. Last year, the British 
Treasury offered for general sub- 
scription new war bonds which 
carried a coupon rate lower than 
those issues of similar maturity 
already outstanding. This policy 
proved highly successful. 


Interest Rates 


According to Elliot V. Bell, 
New York State Superintendent 
of Banking, one of the conse- 
quences of a $300 billion national 
debt will be a continuation of low 
interest rates. Such rates, he 
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anticipated, would be insured by 
definite control measures and 
might be expected to remain for 
a long time to come. 

Lending institutions were thus 
urged to reconcile themselves to 
a lower average rate of return on 
their earning assets, because 
Government policies would “tend 

‘to hold down interest rates.” Mr. 
Bell explained the necessity of 
such governmental action by 
pointing out that a rise of as little 
as one-half of 1 per cent in the 
average rate of interest on a debt 
of $300 billion would add another 
$1.5 billion of expense to the 
budget. 

Mr. Bell also expressed the be- 
lief that the general price level 
would prove much more difficult 
t» control,than the level of inter- 
est rates. Calling attention to 
the fact that wholesale prices had 
risen only about 35 per cent since 
the start of the war, he predicted 
a further rise in prices at the close 
of the conflict. However, he dis- 
missed as unfounded fears that 
we would experience an inflation 
“of the type witnessed in Germany 
in 1928. 

The significance of the Govern- 
ment debt, stated Mr. Bell, is not 
that the Government will go 
bankrupt, but that its tremendous 
size “inevitably compels Govern- 
ment to intervene more and more 
in the economic system.” 


Taxation 


The American public must ex- 
pect a high level of taxation after 
the war is won. This is the warn- 
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ing voiced by Dr. Roy Blough, 
assistant to the Secretary of the 
Treasury. 


With a $300 billion debt, we are 
reminded, we cannot anticipate 
tax reductions other than for the 
purpose of insuring a high level 
of business activity, production 
and employment. On the other 
hand, however, it is conceded that 
it is both possible and desirable to 
evolve a substantial reconstruc- 
tion of the federal tax systems in 
the interest of achieving | these 
goals. , 


Dr. Blough noted three prin- 
cipal ways in which tax adjust- 
ments might influence the levels of 
business activity and employment. 
These might take the form of a 
tax program designed 

1—to stimulate private invest- 
ment or remove restrictions on 
such investment, 

2—to stimulate consumption, 
or alternatively remove restric- 
tions on consumption, 

3—to improve competitive rela- 
tions in such a way as to grease 
the wheels of our economic ma- 
chine. 

The whole question of post-war 
taxation and tax reduction, states 
Dr. Blough, is bound up with the 
volume of post-war expenditure. 
In turn, the latter is dependent 
on many imponderables concern- 
ing which no precise statistics are 
available. Requiring considera- 
tion are the size of. our armed 
forces, foreign trade relations, 
Congressional policy on aid to 
agriculture, as well to veterans 
and unemployed. 
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Banking Notes 


ANNUAL REPORT— 
NATIONAL BANK OF DETROIT 


In his annual report to the stock- 
holders of the National Bank of Detroit, 
Detroit, Mich. Walter S. McLucas, 
chairman of the board pointed out that 
earnings available for the common stock, 
after all charges, including reserves, 
were $4,242,382.36, or $4.24 per share 
on the 1,000,000 shares outstanding at 
December 31, 1944, as compared with 
$3.25 per share on the same number of 
shares for 1943. 

On December 30, 1944, loans and 
discounts were $140,399,390.44 as com- 
pared with  $106,003,028.87 reported 
December 31, 1948. Of this total ap- 
proximately 44 per ,cent is made up of 
loans for the financing of war produc- 
tion. Commitments outstanding for war 
production loans are in excess of 
$195,000,000 Mr. McLucas pointed out. 

Deposits on December 30, 1944 were 
$1,246,007,534.49 in 355,308 accounts as 
compared with $1,140,243,059.28 on 
December 31, 1943 in 319,335 accounts. 
Ten years ago on December 31, 1934 
deposits were $277,231,547.51 in 150,786 
accounts. 


TREASURY BOND 
PRICE TREND CHART 


The Manufacturers Trust Company, 
New York, is distributing to its corres- 
pondent banks a chart that shows the 
price trend of fully taxable 2 per cent 
Treasury Bonds issued in recent years. 
In an accompanying explanatory letter 
the bank points out that using the 
optional call dates instead of final 
maturity, the chart clearly indicates 
that with the passage of time these 
2 per cent bonds appreciate in price 
for several years from the issue date, 
remain static for a further period and 
eventually decline as the call date ap- 
proaches. The price peak generally 
occurs between four and five years prior 
to call date. 


HAROLD ZARKER IN NEW POST 


Herold E. Zarker has been elected 
vice-president and treasurer of the First 
National Bank and Trust Company of 
Perth Amboy, N. J. He has had twenty 
years of industrial and banking ex- 


Conversion of 
Commercial Bank Funds 


By H. E. ZARKER 
Treasurer, Princeton Bank & Trust 
Company, Princeton, N. J. 


Wir a Foreworp spy 
HAROLD STONIER 
Executive Manager, American 
Bankers Association 


Every bank has available 
for investment its own funds 
and the funds of its depositors. 
The great problem of banking is 
to invest these funds so as to 
combine safety and liquidity 
with adequate and consistent net 
profits. The problem for each 
bank is to adopt a policy of 
“conversion of funds” that will 
meet the particular needs and 
circumstances of its own com- 
munity. Such a policy should 
not be based upon the current 
demand for loans but upon the 
character of the bank’s deposits 
and the variation in deposit bal- 
ances as may be determined by 
an analysis. In this book Mr. 
Zarker outlines a complete 
method for adopting such a 
policy and putting it into op- 
eration. 
xk 


Price $1.50 delivered 


BANKERS PUBLISHING COMPANY 
465 Main Street, Cambridge, Mass. 
Enclosed find $1.50 for which nlease 
send me postpaid a copy of ‘‘Conversion 
of Commercial Bank Funds” by H. E 
Zarker. 

















A book that provides in one volume 
a Complete Banking Library 














GLENN G. MUNN’S 


ENCYCLOPEDIA 


of Banking and Finance 







An indispensable work of reference fer the banker, 
broker, business man or student 

















ERE is a book that contains 865 
pages and over 3500 terms relating 
to money, credit, banking practice, 
history, law, accounting and organiza- 
tion, foreign exchange, trusts invest- 
ments, speculation, markets and broker- 










age. 

With this convenient volume on your 
desk you are in a position to answer 
any question which may arise pertain- 
ing in any way to banking, investment 
or finance. All -market terms and 
operations are carefully described. 

An important feature is the bibli- 
ography given at the end of each term, 
referring the reader to sources of addi- 
tional information on any subject in 
which he is _ particularly interested. 
Why not examine a copy at your own 
desk at our risk? 


Sent Postpaid for.5 Days’ Free Examination 


===" Use This Reply Form oo 


BANKERS PUBLISHING COMPANY 
{ 465 Main Street, Cambridge, Mass. I 


{ Send me for examination a copy of u 
{ Munn’s Encyclopedia of Banking and ] 
{ Finance. Within five days after its ) 

receipt I will send you the price, $8.50, 
{ or return the book. 
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perience and was treasurer of the Prince- 
ton Bank & Trust Company, Princeton, 
N. J. until his present appointment. 
He is a member of the faculty of the 
Graduate School of Banking at Rutgers 
University and author of “Conversion 
of Commercial Bank Funds” published 
by the Bankers Publishing Company 
of Cambridge, Mass. 





BANKERS MUST PREACH 
THRIFT 


“If people cease to regard banks as 
the leading exponents of thrift and 
principal custodians of their savings the 
consequences may be far reaching,” 
asserts the Savings Division of the 
American Bankers Association in_ its 
new booklet “A Wartime Challenge— 
A Peacetime Opportunity,” and adds “It 
is high time that every banker consider 
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his personal attitude toward savings and 
to the policies and practices of his 
institution in cultivating savings de- 
posits. He must face frankly and 
honestly some questions that are funda- 
mental, for the answers may determine 
the future of privately chartered bank- 
ing.” 


FEDERAL INCOME TAX 
WITHHOLDING CHART 


The Manufacturers Trust Company, 
New York, is distributing to its corres- 
pondent banks and other important em- 
ployer accounts a book of Federal In- 
come Tax Withholding Charts which 
show the amounts to be withheld from 
salaries paid during 1945. The figures 
contained in the charts represent exact 
calculations based on the “Percentage 
Method”. of computation, applied to the 
nearest dollar of e@th salary payment. 


CORN EXCHANGE 
INCREASES CAPITAL 


A 25 per cent increase in the capital 
stock of the Corn Exchange National 
Bank & Trust Company, Philadelphia, 
the proceeds to be apportioned equally 
between capital and surplus, was author- 
ized by the bank’s stockholders at their 
annual meeting held on January 9. 
The increase will “enable the bank to 
take greater advantage of the present 
excellent opportunity to enlarge the 
scope of its business.” 





MINNESOTA SERVICE CHARGES 


The bank management committee of 
the Minnesota Bankers Association has 
issued a new schedule of suggested 
service charges and exchange charges 
for the use of Minnesota banks. These 
suggestions were compiled after con- 
siderable research and at a_ two-day 
session held last December. The new 
booklet is being distributed by the 
Minnesota Bankers’ Association, 925 
Rand Tower, Minneapolis, 2, Minn. 


Buy War Bonds for 


A Good Investment 
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Don’t get hooked again! 


Only yesterday (YOU remember!) men sold apples on the 
streets, saw their furniture go back to the store, lost their 
houses, lost their farms. Will it happen again? It needn’t. 

But to avoid the kind of depression we had after the last 
war—WE MUST HEAD OFF INFLATION NOW! And the 
best way to do that is to save your money. 

When you don’t buy a thing you can get along without . . . 
that’s helping to prevent inflation. When you decide this is a bad 
time to ask more money for the things you sell or to fight for 
a raise .. . that’s helping to prevent inflation. When you pay up 
all your debts . . . that’s helping prevent inflation. AND SOME- 
THING MORE! 

It’s the best way to protect yourself against a depression if 
one should occur, and the best way to prepare yourself for 
tomorrow’s opportunities if times are good. 

The smart thing today is to save, not splurge. Don’t get 
hooked again! 


4 THINGS TO DO to keep 
prices down and help 
avoid another depression 
1. Buy only what you real- 

ly need. 


2. When you buy, pay no 
more than ceiling prices. 
tif your ration points in 
full. 


3. Keep your own prices 
down. Don’t take advan- 
tage of war conditions to 
ask more for your labor, 
your services, or the goods 
you sell, 


4. Save. Buy and hold all 
the War Bonds you can 
afford—to help pay for the 
war and insure your future. 
Keep up your insurance. 
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WAR BOND 


MAN 
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Someday you'll want to sce that boy, 
or girl, of yours off to college . . . and 
right now is not too early to start 
making plans. 

Maybe your youngster, like so many 
other American boys, will work his way 
through school . . . but even in that 
case you'll want to be in a position to 


give him a little help if he needs it. 

By what you put aside in War 
Bonds today you can help make sure he 
gets the same chance as other boys, 
tomorrow. 


Chances are you're already on the 
Payroll Savings Plan. Saving as you’ve 
never been able to save before. This is 
fine provided you keep on saving. 

But take your dollars out of the fight 
—and you will be hurting yourself, your 
boy’s future, and your country. 


Try to buy more bonds than you ever 
have before. And hold on to them 
until they come due! 
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